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2Q�0D\�����������WKH�VSRNHVPDQ�IRU�,QGHSHQGHQW�&RXQVHO�.HQQHWK�:��6WDUU

GHFODUHG�WKDW�WKH�2IILFHªV�0RQLFD�/HZLQVN\�LQYHVWLJDWLRQ�§LV�QRW�DERXW�VH[���7KLV

FDVH�LV�DERXW�SHUMXU\��VXERUQDWLRQ�RI�SHUMXU\��ZLWQHVV�WDPSHULQJ��REVWUXFWLRQ�RI

MXVWLFH���7KDW�LV�ZKDW�WKLV�FDVH�LV�DERXW�¨���1RZ�WKDW�WKH�����SDJH�5HIHUUDO�WR�WKH

8QLWHG�6WDWHV�+RXVH�RI�5HSUHVHQWDWLYHV�3XUVXDQW�WR�7LWOH�����8QLWHG�6WDWHV�&RGH

������F���WKH�§5HIHUUDO¨��LV�SXEOLF��LW�LV�SODLQ�WKDW�§VH[¨�LV�SUHFLVHO\�ZKDW�WKLV�IRXU�

DQG�D�KDOI�\HDU�LQYHVWLJDWLRQ�KDV�ERLOHG�GRZQ�WR���7KH�5HIHUUDO�LV�VR�ORDGHG�ZLWK

LUUHOHYDQW�DQG�XQQHFHVVDU\�JUDSKLF�DQG�VDODFLRXV�DOOHJDWLRQV�WKDW�RQO\�RQH

FRQFOXVLRQ�LV�SRVVLEOH���LWV�SULQFLSDO�SXUSRVH�LV�WR�GDPDJH�WKH�3UHVLGHQW�

7KH�3UHVLGHQW�KDV�DFNQRZOHGJHG�DQG�DSRORJL]HG�IRU�DQ�LQDSSURSULDWH�VH[XDO

UHODWLRQVKLS�ZLWK�0V��/HZLQVN\��VR�WKHUH�LV�QR�QHHG�WR�GHVFULEH�WKDW�UHODWLRQVKLS�LQ

XJO\�GHWDLO���1R�RQH�GHQLHV�WKDW�WKH�UHODWLRQVKLS�ZDV�ZURQJ�RU�WKDW�WKH�3UHVLGHQW

ZDV�UHVSRQVLEOH���7KH�5HIHUUDOªV�SLRXV�GHIHQVH�RI�LWV�SRUQRJUDSKLF�VSHFLILFLW\�LV�WKDW�

LQ�WKH�,QGHSHQGHQW�&RXQVHOªV�YLHZ�

§WKH�GHWDLOV�DUH�FUXFLDO�WR�DQ�LQIRUPHG�HYDOXDWLRQ�RI�WKH
WHVWLPRQ\��WKH�FUHGLELOLW\�RI�ZLWQHVVHV��DQG�WKH�UHOLDELOLW\
RI�RWKHU�HYLGHQFH���0DQ\�RI�WKH�GHWDLOV�UHYHDO�KLJKO\
SHUVRQDO�LQIRUPDWLRQ��PDQ\�DUH�VH[XDOO\�H[SOLFLW���7KLV�LV
XQIRUWXQDWH��EXW�LW�LV�HVVHQWLDO�¨

1DUUDWLYH�DW������7KLV�VWDWHPHQW�LV�SDWHQWO\�IDOVH���$Q\�IDLU�UHDGHU�RI�WKH�5HIHUUDO

ZLOO�HDVLO\�GLVFHUQ�WKDW�PDQ\�RI�WKH�OXULG�DOOHJDWLRQV��ZKLFK�QHHG�QRW�EH�UHFRXQWHG

�������������������������������������������
� &11�/DWH�(GLWLRQ�ZLWK�:ROI�%OLW]HU��0D\�������������2WKHU�FRPPHQWDWRUV

DQG�MRXUQDOLVWV�KDYH�PDGH�VLPLODU�DVVHUWLRQV���6HH��H�J���7KH�:DVKLQJWRQ
7LPHV��0DUFK������������7KH�1HZ�<RUN�7LPHV��0DUFK������������$%&
1LJKWOLQH���$SULO������������7KH�:DVKLQJWRQ�7LPHV��-XO\�����������
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KHUH��KDYH�QR�MXVWLILFDWLRQ�DW�DOO��HYHQ�LQ�WHUPV�RI�DQ\�2,&�OHJDO�WKHRU\���7KH\

SODLQO\�GR�QRW�UHODWH��HYHQ�DUJXDEO\��WR�DFWLYLWLHV�ZKLFK�PD\�EH�ZLWKLQ�WKH�GHILQLWLRQ

RI�§VH[XDO�UHODWLRQV¨�LQ�WKH�3UHVLGHQWªV�-RQHV�GHSRVLWLRQ��ZKLFK�LV�WKH�H[FXVH

DGYDQFHG�E\�WKH�2,&���7KH\�DUH�VLPSO\�SDUW�RI�D�KLW�DQG�UXQ�VPHDU�FDPSDLJQ��DQG

WKHLU�LQFOXVLRQ�VD\V�YROXPHV�DERXW�WKH�2,&ªV�WDFWLFV�DQG�REMHFWLYHV�

5HYLHZ�RI�D�SURVHFXWRUªV�FDVH�QHFHVVDULO\�VWDUWV�ZLWK�DQ�DQDO\VLV�RI�WKH

FKDUJHV��DQG�WKDW�LV�ZKDW�ZH�RIIHU�KHUH���7KLV�LV�QHFHVVDULO\�D�YHU\�SUHOLPLQDU\

UHVSRQVH��RIIHUHG�RQ�WKH�EDVLV�RI�OHVV�WKDQ�D�GD\ªV�DQDO\VLV�DQG�ZLWKRXW�DQ\�DFFHVV�WR

WKH�IDFWXDO�PDWHULDOV�FLWHG�LQ�WKH�5HIHUUDO�

6SHFWDFXODUO\�DEVHQW�IURP�WKH�5HIHUUDO�LV�DQ\�GLVFXVVLRQ�RI�FRQWUDGLFWRU\�RU

H[FXOSDWRU\�HYLGHQFH�RU�DQ\�HYLGHQFH�WKDW�ZRXOG�FDVW�GRXEW�RQ�WKH�FUHGLELOLW\�RI�WKH

WHVWLPRQ\�WKH�2,&�FLWHV��EXW�GRHV�QRW�H[SOLFLWO\�TXRWH����7KLV�LV�D�IDLOXUH�RI

IXQGDPHQWDO�IDLUQHVV�ZKLFK�LV�KLJKO\�SUHMXGLFLDO�WR�WKH�3UHVLGHQW�DQG�LW�LV�UHDVRQ

DORQH�WR�ZLWKKROG�MXGJPHQW�RQ�WKH�5HIHUUDOªV�DOOHJDWLRQV�XQWLO�DOO�WKH�SURVHFXWRUVª

HYLGHQFH�FDQ�EH�VFUXWLQL]HG����DQG�WKHQ�FKDOOHQJHG��DV�QHFHVVDU\��E\�HYLGHQFH�IURP

WKH�3UHVLGHQW�

7KH�UHDO�FULWLTXH�FDQ�RFFXU�RQO\�ZLWK�DFFHVV�WR�WKH�PDWHULDOV�RQ�ZKLFK�WKH

SURVHFXWRUV�KDYH�RVWHQVLEO\�UHOLHG���2QO\�DW�WKDW�WLPH�FDQ�FRQWUDGLFWRU\�HYLGHQFH�EH

LGHQWLILHG�DQG�WKH�FRQWH[W�DQG�FRQVLVWHQF\��RU�ODFN�WKHUHRI��RI�WKH�FLWHG�HYLGHQFH�EH

DVFHUWDLQHG���6LQFH�ZH�KDYH�QRW�EHHQ�JLYHQ�DFFHVV�WR�WKH�WUDQVFULSWV�DQG�RWKHU

PDWHULDOV�FRPSLOHG�E\�WKH�2,&��RXU�LQTXLU\�LV�WKHUHIRUH�QHFHVVDULO\�OLPLWHG���%XW

HYHQ�ZLWK�WKLV�OLPLWHG�DFFHVV��RXU�SUHOLPLQDU\�UHYLHZ�UHDIILUPV�KRZ�OLWWOH�WKLV

KLJKO\�LQWUXVLYH�DQG�GLVUXSWLYH�LQYHVWLJDWLRQ�KDV�LQ�IDFW�\LHOGHG���,Q�LQVWDQFH�DIWHU
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LQVWDQFH��WKH�2,&ªV�DOOHJDWLRQV�IDLO�WR�ZLWKVWDQG�VFUXWLQ\�HLWKHU�DV�D�IDFWXDO�PDWWHU�

RU�D�OHJDO�PDWWHU��RU�ERWK���7KH�5HIHUUDO�TXLFNO\�HPHUJHV�DV�D�SRUWUDLW�RI�ELDVHG

UHFRXQWLQJ��VNHZHG�DQDO\VLV��DQG�XQFRQVFLRQDEOH�RYHUUHDFKLQJ�

,Q�RXU�3UHOLPLQDU\�0HPRUDQGXP��ILOHG�\HVWHUGD\��DW�SDJHV�������ZH�VHW�IRUWK

DW�VRPH�OHQJWK�WKH�YDULRXV�ZD\V�LQ�ZKLFK�LPSHDFKDEOH�§KLJK�&ULPHV�DQG

0LVGHPHDQRUV¨�KDYH�EHHQ�GHILQHG���1RWKLQJ�LQ�WKH�5HIHUUDO�HYHQ�DSSUR[LPDWHV�VXFK

FRQGXFW���,Q�WKH�(QJOLVK�SUDFWLFH�IURP�ZKLFK�WKH�)UDPHUV�ERUURZHG�WKH�SKUDVH�

§+LJK�&ULPHV�DQG�0LVGHPHDQRUV¨�GHQRWHG�SROLWLFDO�RIIHQVHV��WKH�FULWLFDO�HOHPHQW�RI

ZKLFK�ZDV�LQMXU\�WR�WKH�VWDWH���,PSHDFKPHQW�ZDV�LQWHQGHG�WR�UHGUHVV�SXEOLF�RIIHQVHV

FRPPLWWHG�E\�SXEOLF�RIILFLDOV�LQ�YLRODWLRQ�RI�WKH�SXEOLF�WUXVW�DQG�GXWLHV���%HFDXVH

SUHVLGHQWLDO�LPSHDFKPHQW�LQYDOLGDWHV�WKH�ZLOO�RI�WKH�$PHULFDQ�SHRSOH��LW�ZDV

GHVLJQHG�WR�EH�MXVWLILHG�IRU�WKH�JUDYHVW�ZURQJV����RIIHQVHV�DJDLQVW�WKH�&RQVWLWXWLRQ

LWVHOI���,Q�VKRUW��RQO\�§VHULRXV�DVVDXOWV�RQ�WKH�LQWHJULW\�RI�WKH�SURFHVVHV�RI

JRYHUQPHQW�¨��DQG�§VXFK�FULPHV�DV�ZRXOG�VR�VWDLQ�D�SUHVLGHQW�DV�WR�PDNH�KLV

FRQWLQXDQFH�LQ�RIILFH�GDQJHURXV�WR�WKH�SXEOLF�RUGHU�¨��FRQVWLWXWH�LPSHDFKDEOH

RIIHQVHV���7KH�HOHYHQ�VXSSRVHG�§JURXQGV�IRU�LPSHDFKPHQW¨�VHW�IRUWK�LQ�WKH�VHFWLRQ�RI

WKH�5HIHUUDO�FDOOHG�§$FWV�7KDW�0D\�&RQVWLWXWH�*URXQGV�IRU�DQ�,PSHDFKPHQW¨

�§$FWV¨��IDOO�IDU�VKRUW�RI�WKDW�KLJK�VWDQGDUG��DQG�WKHLU�YHU\�DOOHJDWLRQ�GHPHDQV�WKH

FRQVWLWXWLRQDO�SURFHVV���7KH�GRFXPHQW�LV�DW�ERWWRP�RYHUUHDFKLQJ�LQ�DQ�H[WUDYDJDQW

HIIRUW�WR�ILQG�D�FDVH�ZKHUH�WKHUH�LV�QRQH�

�������������������������������������������
�� &KDUOHV�/��%ODFN��-U��,PSHDFKPHQW��$�+DQGERRN��������������

�� ,ELG�



�����

$OOHJDWLRQ�,����3HUMXU\�LQ�-DQXDU\�����������'HSRVLWLRQ

:H�EHJLQ�RXU�UHVSRQVH�WR�WKH�2,&ªV�FKDUJH�WKDW�WKH�3UHVLGHQW�FRPPLWWHG

SHUMXU\�LQ�KLV�-DQXDU\����GHSRVLWLRQ�LQ�WKH�-RQHV�FDVH�ZLWK�WKHVH�VLPSOH�IDFWV���WKH

3UHVLGHQWªV�UHODWLRQVKLS�ZLWK�0V��/HZLQVN\�ZDV�ZURQJ��KH�DGPLWWHG�LW�ZDV�ZURQJ�

DQG�KH�KDV�DVNHG�IRU�WKH�IRUJLYHQHVV�RI�KLV�IDPLO\�DQG�WKH�$PHULFDQ�SHRSOH���7KH

SHUMXU\�FKDUJHV�LQ�WKH�5HIHUUDO�LQ�UHDOLW\�VHUYH�RQH�SULQFLSDO�SXUSRVH�IRU�WKH�2,&���

WR�SURYLGH�DQ�RSSRUWXQLW\�WR�OD\�RXW�LQ�D�SXEOLF�IRUXP�DV�PXFK�VDODFLRXV��JUDWXLWRXV

GHWDLO�DV�SRVVLEOH�ZLWK�WKH�JRDO�RI�GDPDJLQJ�WKH�3UHVLGHQW�DQG�WKH�SUHVLGHQF\�

7KH�2,&�EHJLQV�LWV�FDWDORJXH�RI�§DFWV�WKDW�PD\�FRQVWLWXWH�JURXQGV�IRU

LPSHDFKPHQW¨�ZLWK�WKH�DOOHJDWLRQ�WKDW�§>W@KHUH�LV�VXEVWDQWLDO�DQG�FUHGLEOH

LQIRUPDWLRQ�WKDW�3UHVLGHQW�&OLQWRQ�OLHG�XQGHU�RDWK�DV�D�GHIHQGDQW�LQ�-RQHV�Y�

&OLQWRQ�UHJDUGLQJ�KLV�VH[XDO�UHODWLRQVKLS�ZLWK�0RQLFD�/HZLQVN\�¨��$FWV�DW�����7KH

2,&�FRQWHQGV�WKDW��IRU�OHJDO�UHDVRQV��LW�PXVW�GLVFXVV�LWV�DOOHJDWLRQV�RI�VH[XDO

DFWLYLW\�LQ�GHWDLO�DQG�WKHQ�JRHV�RXW�RI�LWV�ZD\�WR�VXSSO\�OXULG�GHWDLO�DIWHU�OXULG�GHWDLO

WKDW�DUH�FRPSOHWHO\�LUUHOHYDQW�WR�DQ\�OHJDO�FODLP��REYLRXVO\�KRSLQJ�WKDW�WKH�VKRFN

YDOXH�RI�LWV�IRRWQRWHV�ZLOO�RYHUFRPH�WKH�DEVHQFH�RI�OHJDO�IRXQGDWLRQ�IRU�WKH�SHUMXU\

DOOHJDWLRQ�

,Q�UHDFKLQJ�DQ\�IDLU�MXGJPHQW�DV�WR�WKH�PHULWV�RI�WKH�2,&ªV�FODLP�WKDW�WKH

3UHVLGHQWªV�WHVWLPRQ\�HVWDEOLVKHV�D�EDVLV�IRU�LPSHDFKPHQW��LW�LV�LPSRUWDQW�WR

XQGHUVWDQG�D�IHZ�DGGLWLRQDO�SRLQWV���)LUVW��WKH�2,&�EDUHO\�DFNQRZOHGJHV�WKH

HOHPHQWV�RI�SHUMXU\��LQFOXGLQJ��LQ�SDUWLFXODU��WKH�VXEVWDQWLDO�EXUGHQ�WKDW�PXVW�EH

PHW�WR�VKRZ�WKDW�WKH�DOOHJHG�IDOVH�VWDWHPHQWV�ZHUH�PDGH�§NQRZLQJO\�¨�3UHOLPLQDU\

0HPRUDQGXP�DW�����RU�WKDW�WKH\�ZHUH�PDWHULDO�WR�WKH�-RQHV�SURFHHGLQJ�



�����

6HFRQG��WKH�2,&�LJQRUHV�WKH�FDUHIXO�VWDQGDUGV�WKDW�WKH�FRXUWV�KDYH�PDQGDWHG

WR�SUHYHQW�WKH�PLVXVH�RI�SHUMXU\�DOOHJDWLRQV���$V�ZDV�VHW�RXW�LQ�GHWDLO�LQ�RXU

3UHOLPLQDU\�0HPRUDQGXP��SDJHV��������OLWHUDOO\�WUXH�VWDWHPHQWV�FDQQRW�EH�WKH

EDVLV�IRU�D�SHUMXU\�SURVHFXWLRQ��HYHQ�LI�D�ZLWQHVV�LQWHQGV�WR�PLVOHDG�WKH�TXHVWLRQHU�

/LNHZLVH��DQVZHUV�WR�LQKHUHQWO\�DPELJXRXV�TXHVWLRQV�FDQQRW�FRQVWLWXWH�SHUMXU\�

$QG��QRUPDOO\��D�SHUMXU\�SURVHFXWLRQ�PD\�QRW�UHVW�RQ�WKH�WHVWLPRQ\�RI�D�VLQJOH

ZLWQHVV�

7KLUG��E\�VHOHFWLYHO\�SUHVHQWLQJ�WKH�IDFWV�DQG�IDLOLQJ�WR�VHW�RXW�WKH�IXOO

FRQWH[W�RI�WKH�DQVZHUV�WKDW�LW�FODLPV�PD\�KDYH�EHHQ�SHUMXULRXV��WKH�2,&�KDV

SUHVHQWHG�D�ZKROO\�PLVOHDGLQJ�SLFWXUH���7KLV�WDFWLF�LV�PRVW�SURQRXQFHG�LQ�WKH�2,&ªV

DVWRQLVKLQJ�IDLOXUH�WR�VHW�RXW�WKH�LQLWLDO�GHILQLWLRQ�RI�§VH[XDO�UHODWLRQV¨�SUHVHQWHG�E\

WKH�-RQHV�ODZ\HUV�DW�3UHVLGHQW�&OLQWRQªV�GHSRVLWLRQ��WZR�SDUWV�RI�ZKLFK�ZHUH

HOLPLQDWHG�E\�-XGJH�:ULJKW�DV�EHLQJ�§WRR�EURDG�¨���7KH�2,&�DOVR�IDLOV�WR�PHQWLRQ

�������������������������������������������
�� 7KH�3UHVLGHQW�ZDV�SUHVHQWHG�ZLWK�WKH�IROORZLQJ�GHILQLWLRQ��DV�KH�XQGHUVWRRG

WKH�FRXUW�WR�KDYH�DPHQGHG�

'HILQLWLRQ�RI�6H[XDO�5HODWLRQV

)RU�WKH�SXUSRVHV�RI�WKLV�GHSRVLWLRQ��D�SHUVRQ�HQJDJHV�LQ
§VH[XDO�UHODWLRQV¨�ZKHQ�WKH�SHUVRQ�NQRZLQJO\�HQJDJHV�LQ
RU�FDXVHV��

��� FRQWDFW�ZLWK�WKH�JHQLWDOLD��DQXV��JURLQ�
EUHDVW��LQQHU�WKLJK��RU�EXWWRFNV�RI�DQ\�SHUVRQ�ZLWK�DQ
LQWHQW�WR�DURXVH�RU�JUDWLI\�WKH�VH[XDO�GHVLUH�RI�DQ\�SHUVRQ�

����������FRQWDFW�EHWZHHQ�DQ\�SDUW�RI�WKH
SHUVRQªV�ERG\�RU�DQ�REMHFW�DQG�WKH�JHQLWDOV�DQG�DQXV�RI
DQRWKHU�SHUVRQ��RU

����������FRQWDFW�EHWZHHQ�WKH�JHQLWDOV�RU�DQXV
RI�WKH�SHUVRQ�DQG�DQ\�SDUW�RI�DQRWKHU�SHUVRQªV�ERG\�
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WKDW�WKH�-RQHV�ODZ\HUV�ZHUH�IXOO\�DEOH��DQG�LQGHHG�ZHUH�LQYLWHG�E\�3UHVLGHQW

&OLQWRQªV�FRXQVHO��WR�DVN�WKH�3UHVLGHQW�VSHFLILF�TXHVWLRQV�DERXW�KLV�VH[XDO

HQFRXQWHUV��EXW�WKH\�FKRVH�QRW�GR�VR���6HH�3UHOLPLQDU\�0HPRUDQGXP�DW����

7KHVH�VXUSULVLQJ�DQG�VXEVWDQWLDO�JDSV�LQ�WKH�5HIHUUDO��DQG�WKH�2,&ªV

SXUSRVHIXOO\�LQFRPSOHWH�SUHVHQWDWLRQ�UHIOHFW�WKH�H[WUHPH�ZHDNQHVV�RI�WKH�2,&ªV

FRQWHQWLRQ�WKDW�WKH�3UHVLGHQWªV�GHSRVLWLRQ�WHVWLPRQ\�DERXW�§VH[XDO�UHODWLRQV¨�PD\

FRQVWLWXWH�SHUMXU\�

$V�DQ\�IDLU�SURVHFXWRU�ZRXOG�DFNQRZOHGJH��ZKDW�WKH�2,&�GLVPLVVHV�DV�D�PHUH

§VHPDQWLFDO�GHIHQVH¨�LV��LQ�IDFW��UHIOHFWLYH�RI�WKH�JUHDW�FDUH�WKH�FRXUWV�KDYH�WDNHQ�WR

HQVXUH�WKDW�D�ZLWQHVV�LV�QRW�FKDUJHG�ZLWK�SHUMXU\�H[FHSW�ZKHQ�WKH�JRYHUQPHQW�FDQ

GHPRQVWUDWH�D�FOHDU�LQWHQW�WR�SURYLGH�IDOVH�WHVWLPRQ\���7KXV��LQ�DQ\�RUGLQDU\

SURVHFXWRUªV�RIILFH��DQG�VXUHO\�LQ�WKH�FKDPEHUV�RI�WKH�+RXVH�-XGLFLDU\�&RPPLWWHH�

WKH�GHILQLWLRQV�RI�VXFK�WHUPV�DV�§VH[XDO�DIIDLU�¨�§VH[XDO�UHODWLRQV�¨�DQG�§VH[XDO

UHODWLRQVKLS¨�ZRXOG�EH�VHHQ�DV�YLWDO�WR�D�GHWHUPLQDWLRQ�ZKHWKHU�VRPH�YLRODWLRQ�RI

ODZ�KDG�RFFXUUHG����7KH�EXUGHQ�WKDW�PXVW�EH�PHW�E\�WKH�2,&�H[WHQGV�EH\RQG

VKRZLQJ�WKDW�WKH�3UHVLGHQW�ZDV�ZURQJ�RQ�WKH�VHPDQWLFV��LW�PXVW�DOVR�VKRZ�WKDW�

EHFDXVH�SHUMXU\�LV�D�VSHFLILF�LQWHQW�FULPH��KH�NQHZ�KH�ZDV�ZURQJ�DQG�LQWHQGHG�WR�OLH

�������������������������������������������
&RQWLQXHG����

§&RQWDFW¨�PHDQV�LQWHQWLRQDO�WRXFKLQJ��HLWKHU
GLUHFWO\�RU�WKURXJK�FORWKLQJ�

�� )RU�H[DPSOH��GLFWLRQDU\�GHILQLWLRQV�RI�§VH[XDO�UHODWLRQV¨�H[SUHVVO\�VXSSRUW�WKH
3UHVLGHQWªV�LQWHUSUHWDWLRQ���6HH��H�J���:HEVWHUªV�7KLUG�,QWHUQDWLRQDO
'LFWLRQDU\��GHILQLQJ�§VH[XDO�UHODWLRQV¨�DV�§FRLWXV¨����<HW��DSSDUHQWO\��WKH�2,&
GLG�QRW�ERWKHU�WR�FKHFN�D�GLFWLRQDU\�EHIRUH�OHYHOLQJ�LWV�DFFXVDWLRQV�
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���VRPHWKLQJ�WKDW�WKH�2,&�FRXOG�QRW�EHJLQ�WR�GHPRQVWUDWH���,Q�IDFW��DOO�WKH�2,&�KDV

LV�D�ZLWQHVV�ZKR�JDYH�QDUURZ�DQVZHUV�WR�DPELJXRXV�TXHVWLRQV�

/DZ\HUVª�DUJXPHQWV��KRZHYHU�ZHOO�WDNHQ��VKRXOG�QRW�REVFXUH�WKH�3UHVLGHQWªV

DGPLVVLRQ�WKDW�KLV�UHODWLRQVKLS�ZLWK�0V��/HZLQVN\�ZDV�ZURQJ�DQG�KLV�DFFHSWDQFH�RI

UHVSRQVLELOLW\�IRU�KLV�FRQGXFW���%XW�RQH�H[DPSOH�ZLOO�VXIILFH�WR�GHPRQVWUDWH�WKH

LQKHUHQW�ZHDNQHVV�RI�WKH�2,&ªV�FODLP���7KH�2,&�DUJXHV�WKDW�RUDO�VH[�IDOOV�ZLWKLQ�WKH

GHILQLWLRQ�RI�VH[XDO�UHODWLRQV�DQG�WKDW�WKH�3UHVLGHQW�WKHUHIRUH�OLHG�ZKHQ�KH�VDLG�KH

GHQLHG�KDYLQJ�VH[XDO�UHODWLRQV���,W�LV��KRZHYHU��WKH�3UHVLGHQWªV�JRRG�IDLWK�DQG

UHDVRQDEOH�LQWHUSUHWDWLRQ�WKDW�RUDO�VH[�ZDV�RXWVLGH�WKH�VSHFLDO�GHILQLWLRQ�RI�VH[XDO

UHODWLRQV�SURYLGHG�WR�KLP���7KH�2,&�VLPSO\�DVVHUWV�WKDW�LW�GLVDJUHHV�ZLWK�WKH

3UHVLGHQWªV�§OLQJXLVWLF�SDUVLQJ�¨�DQG�WKDW�UHDVRQDEOH�SHRSOH�ZRXOG�QRW�KDYH�DJUHHG

ZLWK�KLP���$FWV�DW������7KLV�VLPSO\�LV�QRW�WKH�VWXII�RI�ZKLFK�FULPLQDO�SURVHFXWLRQV���

DQG�VXUHO\�LPSHDFKPHQW�SURFHHGLQJV����DUH�PDGH�

:KDW�LV�OHIW��WKHQ�LV�D�GLVDJUHHPHQW�DERXW�WKH�YHU\�VSHFLILF�GHWDLOV�RI�FHUWDLQ

HQFRXQWHUV�WKDW�WKH�3UHVLGHQW�KDV�DFNQRZOHGJHG�ZHUH�LPSURSHU����WKH�YHU\�§RDWK

DJDLQVW�RDWK¨�WKDW�WKH�ODZ�DQG�H[SHULHQFH�UHMHFW�DV�D�EDVLV�IRU�D�SURVHFXWLRQ�

EHFDXVH�D�SHUMXU\�FRQYLFWLRQ�FDQQRW�UHVW�RQ�VLPSOH�LQFRQVLVWHQFLHV�DQG�PHPRU\

GLVSDULWLHV�EHWZHHQ�RQO\�WZR�ZLWQHVVHV�

,QVWHDG�RI�DFNQRZOHGJLQJ�WKH�ZHOO�VHWWOHG�OHJDO�OLPLWV�RQ�SHUMXU\�FDVHV��RU

JUDSSOLQJ�ZLWK�WKH�LPSRUWDQW�OLPLWDWLRQV�RQ�SHUMXU\�SURVHFXWLRQV��WKH�2,&�KDV

FKRVHQ�WR�ILOO�LWV�UHSRUW�ZLWK�XQQHFHVVDU\�DQG�VDODFLRXV�VH[����GHWDLOV�WKDW�FDXVH�SDLQ

DQG�GDPDJH�IRU�DEVROXWHO\�QR�OHJLWLPDWH�UHDVRQ�
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$OOHJDWLRQ�,,����3HUMXU\�LQ�$XJXVW�����������*UDQG�-XU\�7HVWLPRQ\

,Q�LWV�VHFRQG�DOOHJDWLRQ��WKH�2,&�FRQWHQGV�WKDW�§>W>KHUH�LV�VXEVWDQWLDO�DQG

FUHGLEOH�LQIRUPDWLRQ�WKDW�3UHVLGHQW�&OLQWRQ�OLHG�XQGHU�RDWK�WR�WKH�JUDQG�MXU\�DERXW

KLV�VH[XDO�UHODWLRQVKLS�ZLWK�0RQLFD�/HZLQVN\�¨��$FWV�DW������,Q�SDUWLFXODU��WKH�2,&

DOOHJHV�WKDW�WKH�3UHVLGHQW�FRPPLWWHG�SHUMXU\�WKUHH�WLPHV������ZKHQ�KH�WHVWLILHG�WKDW

KH�EHOLHYHG�RUDO�VH[�ZDV�QRW�FRYHUHG�E\�DQ\�RI�WKH�WHUPV�DQG�GHILQLWLRQV�IRU�VH[XDO

DFWLYLW\�XVHG�DW�WKH�-RQHV�GHSRVLWLRQ������ZKHQ�KH�FRQWUDGLFWHG�0V��/HZLQVN\ªV

JUDQG�MXU\�WHVWLPRQ\�RQ�WKH�TXHVWLRQ�ZKHWKHU�WKH�3UHVLGHQW�WRXFKHG�0V�

/HZLQVN\ªV�EUHDVWV�RU�JHQLWDOLD�GXULQJ�WKHLU�VH[XDO�DFWLYLW\��VLQFH�§>W@KHUH�FDQ�EH�QR

FRQWHQWLRQ�WKDW�RQH�RI�WKHP�KDV�D�ODFN�RI�PHPRU\�RU�LV�PLVWDNHQ�¨�LG���DQG�����ZKHQ

KH�WHVWLILHG�WR�D�SXUSRUWHGO\�IDOVH�GDWH�RQ�ZKLFK�KLV�UHODWLRQVKLS�ZLWK�0V��/HZLQVN\

FRPPHQFHG���1RQH�RI�WKHVH�§DOOHJDWLRQV¨�PDNHV�RXW�D�SULPD�IDFLH�FDVH�RI�SHUMXU\�

DQG�QRQH�FDQ�SRVVLEO\�FRQVWLWXWH�D�§JURXQG¨�IRU�LPSHDFKPHQW�

�� 7KH�2,&�ILUVW�FODLPV�WKDW�WKH�3UHVLGHQW�WHVWLILHG�IDOVHO\�WKDW�KH�GLG�QRW

EHOLHYH�RUDO�VH[�WR�EH�FRYHUHG�E\�DQ\�RI�WKH�WHUPV�DQG�GHILQLWLRQV�IRU�VH[XDO�DFWLYLW\

XVHG�DW�WKH�-RQHV�GHSRVLWLRQ���$V�QRWHG�LQ�UHVSRQVH�WR�WKH�ILUVW�DOOHJDWLRQ��VXSUD��WKH

WHUPV�§VH[XDO�DIIDLU¨�DQG�§VH[XDO�UHODWLRQVKLS¨�DUH�LQKHUHQWO\�DPELJXRXV�DQG��ZKHQ

XVHG�ZLWKRXW�GHILQLWLRQ��FDQQRW�SRVVLEO\�DPRXQW�WR�SHUMXU\���7KH�3UHVLGHQW�WHVWLILHG

WR�WKH�JUDQG�MXU\�DERXW�ZKDW�KH�EHOLHYHG�WKRVH�WHUPV�PHDQ���1RW�FRQWHQW�WR�DFFHSW

KLV�H[SODQDWLRQ��WKH�2,&�PDNHV�WKH�H[WUDRUGLQDU\��DQG�IDFWXDOO\�XQVXSSRUWHG�

FODLP�WKDW�WKH�3UHVLGHQW�FRPPLWWHG�SHUMXU\�EHIRUH�WKH�JUDQG�MXU\�E\�O\LQJ�QRW�DERXW

VRPH�IDFW�EXW�DERXW�KLV�EHOLHI�DERXW�WKH�PHDQLQJ�RI�FHUWDLQ�ZRUGV���7KH�2,&�WKHQ

FRPSRXQGV�WKLV�HUURU�E\�FODLPLQJ�DV�SHUMXU\�WKH�3UHVLGHQWªV�H[SODQDWLRQ�RI�KLV
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XQGHUVWDQGLQJ�RI�WKH�FRQWRUWHG�GHILQLWLRQ�RI�§VH[XDO�UHODWLRQV¨�LQ�WKH�-RQHV�VXLW��DV

PRGLILHG�E\�WKH�FRXUW�

7KLV�FODLP�LV�TXLWH�VWXQQLQJ���7KH�2,&�FKDUJHV�WKH�3UHVLGHQW�ZLWK�SHUMXU\�

VD\LQJ�LW�LV�§QRW�FUHGLEOH¨�WKDW�WKH�3UHVLGHQW�EHOLHYHG�RUDO�VH[�IHOO�RXWVLGH�WKH

GHILQLWLRQ�KH�ZDV�JLYHQ��HYHQ�WKRXJK�LW�SODLQO\�GLG��DQG�HYHQ�WKRXJK�PDQ\

FRPPHQWDWRUV�DQG�MRXUQDOLVWV�KDYH�VWDWHG�WKDW�WKH\�EHOLHYH�WKDW�WKH�GHILQLWLRQ�RI

VH[XDO�UHODWLRQV�LQ�WKH�-RQHV�GHSRVLWLRQ�GLG�QRW�LQFOXGH�RUDO�VH[��SHUIRUPHG�RQ�WKH

3UHVLGHQW����6HH��H�J���,QWHUQLJKW��$XJXVW�����������&\QWKLD�$ONVQH���§ZKHQ�WKH

GHILQLWLRQ�ILQDOO\�ZDV�SXW�EHIRUH�WKH�SUHVLGHQW��LW�GLG�QRW�LQFOXGH�WKH�UHFHLSW�RI�RUDO

VH[�¨���§'H/D\�8UJHV�D�:DLW�)RU�6WDUUªV�5HSRUW�¨�7KH�:DVKLQJWRQ�7LPHV��$XJXVW����

������§7KH�GHILQLWLRQ�RI�VH[XDO�UHODWLRQV��XVHG�E\�ODZ\HUV�IRU�3DXOD�-RQHV�ZKHQ

WKH\�TXHVWLRQHG�WKH�SUHVLGHQW��ZDV�ORRVHO\�ZRUGHG�DQG�PD\�QRW�KDYH�LQFOXGHG�RUDO

VH[�¨���§/HJDOO\�$FFXUDWH�¨�7KH�1DWLRQDO�/DZ�-RXUQDO��$XJXVW�����������§*LYHQ�WKH

QDUURZQHVV�RI�WKH�FRXUW�DSSURYHG�GHILQLWLRQ�LQ�>WKH�-RQHV@�FDVH��0U��&OLQWRQ�LQGHHG

PD\�QRW�KDYH�SHUMXUHG�KLPVHOI�EDFN�WKHQ�LI��VD\��KH�UHFHLYHG�RUDO�VH[�EXW�GLG�QRW

UHFLSURFDWH�VH[XDOO\�¨����'HVSLWH�WKH�IDFW�WKDW�VHYHUDO�UHDVRQDEOH�FRPPHQWDWRUV

DJUHH�ZLWK�WKH�3UHVLGHQWªV�LQWHUSUHWDWLRQ��WKH�2,&�DFWV�DV�WKRXJK�WKH�3UHVLGHQWªV

LQWHUSUHWDWLRQ�RI�WKH�GHILQLWLRQ�LQ�WKH�-RQHV�FDVH�LV�ERWK�XQLTXH�DQG�XQWHQDEOH���,W�LV

LQ�IDFW�WKH�2,&ªV�WKHRU\�WKDW�LV�XQWHQDEOH�

,W�LV�EH\RQG�GHEDWH�WKDW�IDOVH�WHVWLPRQ\�SURYLGHG�DV�D�UHVXOW�RI�FRQIXVLRQ�RU

PLVWDNH�FDQQRW�DV�D�PDWWHU�RI�ODZ�FRQVWLWXWH�SHUMXU\���6HH�8QLWHG�6WDWHV�Y�

'XQQLJDQ������8�6�����������������'HSDUWPHQW�RI�-XVWLFH�0DQXDO������

6XSSOHPHQW��DW������������0RUHRYHU��LI�WKHUH�LV�DQ\�GRXEW�DV�WR�WKH�IDOVLW\�RI
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WHVWLPRQ\��WKH�LVVXH�PXVW�EH�UHVROYHG�LQ�IDYRU�RI�WKH�DFFXVHG���6HH�8QLWHG�6WDWHV�Y�

&KDSOLQ�����)��G��������������WK�&LU���������WKH�JRYHUQPHQW�PXVW�SURYH�IDOVLW\�E\

GLUHFW�HYLGHQFH��DQG�QRW�LQIHUHQFHV����7KH�GHILQLWLRQV�RQ�ZKLFK�WKH�3UHVLGHQW�UHOLHG

DUH�VKDUHG�ERWK�E\�GLFWLRQDULHV��VHH�GLVFXVVLRQ�RI�$OOHJDWLRQ�,��VXSUD���DQG�E\

FRPPHQWDWRUV���7KH�2,&ªV�YHU\�DOOHJDWLRQ�WKDW�WKH�3UHVLGHQW�FRPPLWWHG�SHUMXU\�E\

UH�H[SODLQLQJ�KLV�EHOLHI�DQG�LQWHUSUHWDWLRQ�WR�WKH�JUDQG�MXU\�LV�\HW�DQRWKHU

LQGLFDWLRQ�RI�WKH�H[WHQW�RI�WKH�2,&ªV�RYHUUHDFKLQJ�LQ�WKLV�5HIHUUDO��

�� 7KH�2,&ªV�QH[W�FKDUJH�¥�WKDW�WKH�3UHVLGHQW�WHVWLILHG�IDOVHO\�ZKHQ�KH

FRQWUDGLFWHG�0V��/HZLQVN\ªV�JUDQG�MXU\�WHVWLPRQ\�RQ�WKH�TXHVWLRQ�ZKHWKHU�KH

WRXFKHG�0V��/HZLQVN\ªV�EUHDVWV�RU�JHQLWDOLD�GXULQJ�WKHLU�VH[XDO�DFWLYLW\����LV

VXEVWDQWLDOO\�LGHQWLFDO�WR�WKH�DOOHJDWLRQ�FRQWDLQHG�LQ�$OOHJDWLRQ�,��VXSUD��DQG�FDQQRW

FRQVWLWXWH�SHUMXU\�IRU�WKH�VDPH�UHDVRQ���7KH�FULWLFDO�LVVXH�KHUH�LV�QRW�ZKHWKHU�WKH

WHVWLPRQ\�RI�WKH�3UHVLGHQW�DQG�0V��/HZLQVN\�GLIIHU�EXW�ZKHWKHU�WKHUH�LV�DQ\

HYLGHQFH�WKDW�WKH�3UHVLGHQW�NQRZLQJO\�DQG�LQWHQWLRQDOO\�JDYH�IDOVH�WHVWLPRQ\���,W�LV

ZRUWKZKLOH�WR�QRWH��KRZHYHU��WKH�LQDFFXUDF\�RI�WKH�2,&ªV�DVVHUWLRQ�WKDW�§>W@KHUH�FDQ

EH�QR�FRQWHQWLRQ�WKDW�RQH�RI�WKHP�KDV�D�ODFN�RI�PHPRU\�RU�LV�PLVWDNHQ¨�DERXW�WKH

GHWDLOV�RI�WKHLU�SK\VLFDO�UHODWLRQVKLS���$FWV�DW����

�� 7KH�2,&ªV�ILQDO�DOOHJDWLRQ�KHUH�LV�WKDW�WKH�3UHVLGHQW�PDGH�D�IDOVH

VWDWHPHQW�WR�WKH�JUDQG�MXU\�UHJDUGLQJ�WKH�WLPLQJ�RI�WKH�EHJLQQLQJ�RI�KLV

�������������������������������������������
�� 7KLV�RYHUUHDFKLQJ�LV�FRPSRXQGHG�E\�WKH�FRPSOHWH�ODFN�RI�OHJDO�FLWDWLRQ�DQG

DQDO\VLV�LQ�WKH�5HIHUUDO���3HUMXU\�LV�D�VSHFLILF�LQWHQW�FULPH��DQG�LV�DQ�DUHD�RI
WKH�ODZ�LQ�ZKLFK�VWULQJHQW�VDIHJXDUGV�KDYH�EHHQ�HUHFWHG�WR�PDNH�SHUMXU\
SURVHFXWLRQV�H[FHHGLQJO\�GLIILFXOW���5DWKHU�WKDQ�H[SODLQ�KRZ��QRWZLWKVWDQGLQJ
WKHVH�VDIHJXDUGV��LW�KDV�PDGH�RXW�D�YDOLG�SHUMXU\�FKDUJH��WKH�2,&�KDV�HOHFWHG
VLPSO\�WR�IRUHJR�GLVFXVVLQJ�WKH�ODZ�HQWLUHO\�
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UHODWLRQVKLS�ZLWK�0V��/HZLQVN\���:KHUHDV�WKH�5HIHUUDO�LQGLFDWHV�WKDW�WKH�3UHVLGHQW

UHPHPEHUV�WKH�LPSURSHU�UHODWLRQVKLS�EHJLQQLQJ�HDUO\�LQ�������0V��/HZLQVN\�KDV

DSSDUHQWO\�WHVWLILHG�WKDW�LW�EHJDQ�1RYHPEHU������������$V�D�OHJDO�DOOHJDWLRQ�WKLV

FODLP�LV�IULYRORXV��EHFDXVH�WKH�VWDWHPHQW�E\�WKH�3UHVLGHQW�UHJDUGLQJ�WKH�WLPLQJ�RI

WKH�UHODWLRQVKLS��PLG�1RYHPEHU������DV�RSSRVHG�WR�-DQXDU\�������ZDV�XWWHUO\

LPPDWHULDO�WR�WKH�JUDQG�MXU\ªV�LQYHVWLJDWLRQ���7KH�6XSUHPH�&RXUW�KDV�KHOG�WKDW

§WKHUH�LV�QR�GRXEW�WKDW�PDWHULDOLW\�LV�DQ�HOHPHQW�RI�SHUMXU\�¨�-RKQVRQ�Y��8QLWHG

6WDWHV��BBB�8�6��BBB������6��&W����������������������7KH�WHVW�IRU�PDWHULDOLW\�LV

ZKHWKHU�WKH�VWDWHPHQW�LQ�TXHVWLRQ�KDG�§D�QDWXUDO�WHQGHQF\�WR�LQIOXHQFH��RU�>EH@

FDSDEOH�RI�LQIOXHQFLQJ��WKH�GHFLVLRQ�RI�WKH�GHFLVLRQPDNLQJ�ERG\�WR�ZKLFK�LW�ZDV

DGGUHVVHG�¨��8QLWHG�6WDWHV�Y��*DXGLQ������8�6��������������������7KHUH�LV�QR

FRQFHLYDEOH�ZD\�LQ�ZKLFK�DQ\�VWDWHPHQW�E\�WKH�3UHVLGHQW�ZLWK�UHJDUG�WR�WKH�GDWH

�ZLWKLQ�D�IHZ�ZHHNV��RI�WKH�FRPPHQFHPHQW�RI�KLV�UHODWLRQVKLS�ZLWK�0V��/HZLQVN\

FRXOG�SRVVLEO\�KDYH�LQIOXHQFHG�WKH�JUDQG�MXU\��DQG�WKH�2,&�KDV�RI�FRXUVH�QRW

LGHQWLILHG�KRZ�WKH�JUDQG�MXU\�ZDV�§LQIOXHQFHG¨�E\�WKLV�WHVWLPRQ\���7KH�3UHVLGHQW

DFNQRZOHGJHG�WR�WKH�JUDQG�MXU\�KLV�LPSURSHU�UHODWLRQVKLS��EHJLQQLQJ�HDUO\�LQ������

ZLWK�0V��/HZLQVN\���DQG�KLV�WHVWLPRQ\�UHJDUGLQJ�WKH�GDWH�WKDW�WKH�UHODWLRQVKLS

EHJDQ�FDQQRW�SRVVLEO\�KDYH�LQIOXHQFHG�WKH�JUDQG�MXU\�LQ�DQ\�GHFLVLRQ�PDNLQJ

IXQFWLRQ���7KH�PHUH�IDFW�WKDW�WKH�2,&�ZRXOG�DOOHJH�SHUMXU\�DV�D�UHVXOW�RI�DQ�XWWHUO\

LPPDWHULDO�VWDWHPHQW�VSHDNV�YROXPHV�DERXW�WKH�RYHUUHDFKLQJ�LQ�WKH�5HIHUUDO�



������

$OOHJDWLRQ�,,,�¥�0HHWLQJV�DQG�([FKDQJLQJ�*LIWV�ZLWK�0V��/HZLQVN\

,Q�LWV�WKLUG�DOOHJDWLRQ��WKH�2,&�PDNHV�YDULRXV�FODLPV�RI�SHUMXU\�EDVHG

RQ�3UHVLGHQW�&OLQWRQªV�VWDWHPHQWV�LQ�WKH�-RQHV�GHSRVLWLRQ�UHJDUGLQJ�ZKHWKHU�KH�KDG

EHHQ�DORQH�ZLWK�0V��/HZLQVN\�LQ�WKH�2YDO�2IILFH�DQG�LQ�DQ�DGMDFHQW�KDOOZD\�DQG

ZKHWKHU�KH�DQG�0V��/HZLQVN\�KDG�H[FKDQJHG�JLIWV���/LNH�WKH�RWKHU�SHUMXU\

DOOHJDWLRQV��WKH�2,&�IDLOV�WR�RIIHU�D�FUHGLEOH�FDVH�

)LUVW�DQG�IRUHPRVW��3UHVLGHQW�&OLQWRQ�GLG�QRW�GHQ\�PHHWLQJ�DORQH�ZLWK

0V��/HZLQVN\�DW�WKH�:KLWH�+RXVH�QRU�GHQ\�WKDW�WKH\�H[FKDQJHG�JLIWV���,Q�HVVHQFH�

WKH�2,&ªV�FRPSODLQW�LV�WKDW�3UHVLGHQW�&OLQWRQ�ZDV�QRW�PRUH�IRUWKFRPLQJ��ZKLFK�LV

SODLQO\�QRW�D�JURXQG�IRU�SHUMXU\��UDWKHU�WKDQ�WKDW�KH�NQRZLQJO\�OLHG�XQGHU�RDWK�

7KLV�LV�SHUKDSV�PRVW�FOHDUO\�VHHQ�LQ�WKH�2,&ªV�KHDGLQJ�IRU�WKLV�DOOHJDWLRQ��ZKLFK

VHWV�IRUWK�WKH�DFFXVDWLRQ�WKDW�3UHVLGHQW�&OLQWRQ�§PLQLPL]HG�WKH�QXPEHU�RI�JLIWV

WKH\�KDG�H[FKDQJHG�¨��$FWV�DW�����ZKLFK�RI�FRXUVH�FRQFHGHV�WKDW�KH�DFNQRZOHGJHG

WKDW�JLIWV�ZHUH�H[FKDQJHG���7KHUH�LV�QRW�PXFK�WKDW�LV�VDIH�IURP�D�SHUMXU\

SURVHFXWLRQ�LI�PHUH�§PLQLPL]DWLRQ¨�TXDOLILHV�IRU�WKH�RIIHQVH���7KH�WUDQVFULSW�PDNHV

LW�FOHDU�WKDW��ZKHQ�DVNHG�DERXW�SDUWLFXODU�JLIWV��WKH�3UHVLGHQW�KRQHVWO\�VWDWHG�KLV

UHFROOHFWLRQ�RI�WKH�SDUWLFXODU�LWHP�

1RU�FDQ�3UHVLGHQW�&OLQWRQªV�WHVWLPRQ\�UHJDUGLQJ�ZKHWKHU�KH�ZDV�DORQH

ZLWK�0V��/HZLQVN\�DW�YDULRXV�WLPHV�DQG�SODFHV�FRQVWLWXWH�SHUMXU\���7KH�-RQHV

ODZ\HUV�RIWHQ�IDLOHG�WR�IROORZ�XS�RQ�LQFRPSOHWH�RU�XQUHVSRQVLYH�DQVZHUV���5HDG�DV�D

ZKROH��WKH�GHSRVLWLRQ�PDNHV�FOHDU�WKDW�WKH�3UHVLGHQW�DFNQRZOHGJHG�EHLQJ�DORQH

ZLWK�0V��/HZLQVN\�RQ�VRPH�RFFDVLRQV���7KH�5HIHUUDO�XQIRUWXQDWHO\�PLVFKDUDFWHUL]HV

WKH�WHVWLPRQ\�WR�VXJJHVW�DQ�DEVROXWH�GHQLDO��IRU�H[DPSOH��WUDQVIRUPLQJ�D�TXHVWLRQ
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DERXW�EHLQJ�DORQH�ZLWK�0V��/HZLQVN\�LQ�WKH�2YDO�2IILFH��ZKHUH�WKH�3UHVLGHQW�GLG

QRW�UHFDOO�HQJDJLQJ�LQ�LPSURSHU�FRQWDFW��LQWR�EHLQJ�DORQH�DW�DOO��§7KH�3UHVLGHQW�OLHG

ZKHQ�KH�VDLG�§,�GRQªW�UHFDOO¨�LQ�UHVSRQVH�WR�WKH�TXHVWLRQ�ZKHWKHU�KH�KDG�HYHU�EHHQ

DORQH�ZLWK�0V��/HZLQVN\�¨��$FWV�DW�������$QG��VXUSULVLQJO\�VLQFH�WKH�-RQHV�ODZ\HUV

KDG�EHHQ�EULHIHG�E\�0V��7ULSS��WKH�-RQHV�ODZ\HUV�QHYHU�DVNHG�WKH�3UHVLGHQW

ZKHWKHU�KH�ZDV�DORQH�ZLWK�0V��/HZLQVN\�LQ�WKH�VWXG\��ZKHUH�VRPH�RI�WKH�DOOHJHG

DFWLYLW\�WRRN�SODFH���7KH\�ZHUH�IUHH�WR�DVN�VSHFLILF�IROORZ�XS�TXHVWLRQV�DERXW�WKH

QDWXUH�DQG�ORFDOH�RI�DQ\�SK\VLFDO�FRQWDFW��DQG�WKH\�GLG�QRW�GR�VR���7KH�2,&�FDQQRW

QRZ�KROG�WKH�3UHVLGHQW�WR�EODPH�IRU�WKHLU�IDLOXUH�
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$OOHJDWLRQ�,9�����'LVFXVVLRQV�ZLWK�0V��/HZLQVN\�$ERXW�3RWHQWLDO�7HVWLPRQ\

7KH�5HIHUUDO�FODLPV�WKDW�LQ�WKH�IROORZLQJ�H[FKDQJH�LQ�3UHVLGHQW�&OLQWRQªV

-DQXDU\����GHSRVLWLRQ�LQ�WKH�-RQHV�FDVH�KH�FRPPLWWHG�SHUMXU\�

4� +DYH�\RX�HYHU�WDONHG�WR�0V��/HZLQVN\�DERXW�WKH�SRVVLELOLW\�WKDW�

VKH�PLJKW�EH�DVNHG�WR�WHVWLI\�LQ�WKLV�ODZVXLW"

$� ,ªP�QRW�VXUH�DQG�OHW�PH�WHOO�\RX�ZK\�,ªP�QRW�VXUH���,W�VHHPV�WR�PH�WKH
������,�ZDQW�WR�EH�DV�DFFXUDWH�DV�,�FDQ�KHUH���6HHPV�WR�PH�WKH�ODVW�WLPH
VKH�ZDV�WKHUH�WR�VHH�%HWW\�EHIRUH�&KULVWPDV�ZH�ZHUH�MRNLQJ�DERXW�KRZ
\RX�DOO��ZLWK�WKH�KHOS�RI�WKH�5XWKHUIRUG�,QVWLWXWH��ZHUH�JRLQJ�WR�FDOO
HYHU\�ZRPDQ�,ªG�HYHU�WDONHG�WR�DQG��������DVN�WKHP�WKDW��DQG�VR�,�VDLG
\RX�ZRXOG�TXDOLI\��RU�VRPHWKLQJ�OLNH�WKDW���,�GRQªW��,�GRQªW�WKLQN�ZH
HYHU�KDG�PRUH�RI�D�FRQYHUVDWLRQ�WKDQ�WKDW�DERXW�LW��EHFDXVH�ZKHQ�,
VDZ�KRZ�ORQJ�WKH�ZLWQHVV�OLVW�ZDV��RU�,�KHDUG�DERXW�LW��EHIRUH�,�VDZ��EXW
DFWXDOO\�E\�WKH�WLPH�,�VDZ�KHU�QDPH�ZDV�RQ�LW��EXW�,�WKLQN�WKDW�ZDV
DIWHU�DOO�WKLV�KDSSHQHG���,�PLJKW�KDYH�VDLG�VRPHWKLQJ�OLNH�WKDW��VR�,
GRQªW�ZDQW�WR�VD\�IRU�VXUH�,�GLGQªW�EHFDXVH�,�PLJKW�KDYH�VDLG�VRPHWKLQJ
OLNH�WKDW�

4� :KDW��LI�DQ\WKLQJ��GLG�0RQLFD�/HZLQVN\�VD\�LQ�UHVSRQVH"

$� 1RWKLQJ��WKDW�,�UHPHPEHU���:KDWHYHU�VKH�VDLG��,�GRQªW�UHPHPEHU���
3UREDEO\�MXVW�VRPH�SUHGLFWDEOH�WKLQJ�

7KLV�DQVZHU�ZDV�OLWHUDOO\�DFFXUDWH���7KH�3UHVLGHQW�GHVFULEHG�D�MRNLQJ�FRQYHUVDWLRQ

WKDW�KH�KDG�ZLWK�PDQ\�ZRPHQ�DERXW�WKH�SRVVLELOLW\�WKDW�WKH\�PLJKW�EH�VXESRHQDHG

E\�WKH�-RQHV�ODZ\HUV���+H�PDGH�FOHDU�WKDW�WKH�UHFROOHFWLRQ�RI�WKH�FRQYHUVDWLRQ�ZLWK

0V��/HZLQVN\�SUHFHGHG�WKH�DSSHDUDQFH�RI�0V��/HZLQVN\ªV�QDPH�RQ�WKH�ZLWQHVV�OLVW

�RQ�'HFHPEHU�����VD\LQJ��§E\�WKH�WLPH�,�VDZ�>WKH�ZLWQHVV�OLVW�RQ�'HFHPEHU��@�KHU

QDPH�ZDV�RQ�LW��EXW�,�WKLQN�WKDW�ZDV�DIWHU�DOO�WKLV�KDG�KDSSHQHG�¨��7KH�3UHVLGHQW

DOVR�VWDWHG�WKUHH�GLIIHUHQW�WLPHV�LQ�WKDW�RQH�DQVZHU�WKDW�KH�ZDV�QRW�FHUWDLQ�DV�WR�KLV

UHFROOHFWLRQ��VD\LQJ��§,ªP�QRW�VXUH�¨�§,�GRQªW�WKLQN�¨�DQG�§,�PLJKW�KDYH�VDLG

VRPHWKLQJ�OLNH�WKDW�¨��,Q�KLV�JUDQG�MXU\�WHVWLPRQ\��DGGLWLRQDO�GHWDLOV�RI�D�'HFHPEHU



������

���FRQYHUVDWLRQ�ZLWK�0V��/HZLQVN\�ZHUH�SURYLGHG�E\�WKH�3UHVLGHQW���7KH�WHVWLPRQ\

WKDW�WKH�5HIHUUDO�FLWHV�LV�QRW�LQFRQVLVWHQW�¥�KLV�ILUVW�DQVZHU�LQGLFDWLQJ�KH�ZDV

UHIHUULQJ�WR�D�FRQYHUVDWLRQ�WKDW�RFFXUUHG�EHIRUH�VKH�KDG�EHHQ�QDPHG�D�ZLWQHVV��DQG

KLV�$XJXVW����WHVWLPRQ\�GHVFULELQJ�D�FRQYHUVDWLRQ�DIWHU�VKH�KDG�EHHQ�VXESRHQDHG

LQ�PLG�'HFHPEHU���7KH�IDFW�WKDW�0V��/HZLQVN\�UHFDOOV�DGGLWLRQDO�FRQYHUVDWLRQV�RQ

WKH�VXEMHFW��DOO�RFFXUULQJ�DIWHU�VKH�KDG�EHHQ�QDPHG�RQ�WKH�ZLWQHVV�OLVW��GRHV�QRW

HVWDEOLVK�WKDW�WKH�3UHVLGHQWªV�DQVZHU�ZDV�LQDFFXUDWH���7KLV�DQVZHU�FDQQRW�SRVVLEO\

VXSSRUW�D�SHUMXU\�FKDUJH�



������

$OOHJDWLRQ�9����&RQFHDOLQJ�*LIWV�DQG�DQ�,QWLPDWH�1RWH

,Q�LWV�ILIWK�DOOHJDWLRQ��WKH�2,&�FRQWHQGV�WKDW�3UHVLGHQW�&OLQWRQ�REVWUXFWHG

MXVWLFH�E\�FRQFHDOLQJ�JLIWV�KH�KDG�JLYHQ�WR�0V��/HZLQVN\���7KLV�FODLP�LV�ZKROO\

XQIRXQGHG�DQG�VLPSO\�DEVXUG���2Q�KHU�'HFHPEHU����������YLVLW��WKH�3UHVLGHQW�JDYH

0V��/HZLQVN\�VHYHUDO�KROLGD\�DQG�JRLQJ�DZD\�JLIWV���0V��/HZLQVN\�DSSDUHQWO\

WHVWLILHG�WKDW��GXULQJ�WKH�YLVLW��VKH�UDLVHG�D�TXHVWLRQ�DERXW�WKH�-RQHV�VXESRHQD�DQG

VXJJHVWHG�§SXW>WLQJ@�WKH�JLIWV�DZD\�RXWVLGH�RI�P\�KRXVH�RU�VRPHZKHUH�RU�JLY>LQJ@

WKHP�WR�VRPHRQH��PD\EH�%HWW\�¨��$FWV�DW���������7R�WKLV�VXJJHVWLRQ��WKH�3UHVLGHQW�

DFFRUGLQJ�WR�0V��/HZLQVN\ªV�UHSRUWHG�WHVWLPRQ\��UHVSRQGHG�ZLWK�VRPHWKLQJ�OLNH��§,

GRQªW�NQRZ¨�RU�§+PPP¨�RU��§WKHUH�UHDOO\�ZDV�QR�UHVSRQVH�¨���3UHVLGHQW�&OLQWRQ

FRQWUDGLFWV�WKLV�WHVWLPRQ\���%XW�HYHQ�LI�RQH�DFFHSWV�0V��/HZLQVN\ªV�WHVWLPRQ\��§,

GRQªW�NQRZ��§+PPP¨�DQG�VLOHQFH�GR�QRW�FRQVWLWXWH�REVWUXFWLRQ�RI�MXVWLFH�

0RUHRYHU��0V��/HZLQVN\ªV�WHVWLPRQ\�LV�FRQWUDGLFWHG�E\�0V��&XUULH�ZKR

WHVWLILHG�WKDW�LW�ZDV�0V��/HZLQVN\��QRW�WKH�3UHVLGHQW��ZKR�DVNHG�KHU�WR�FRPH�JHW�WKH

JLIWV�DQG�NHHS�WKHP���7KH�2,&�WULHV�WR�LPSXJQ�0V��&XUULHªV�PHPRU\�LQ�WKH�TXRWHG

SDVVDJH��\HW�KHU�UHFROOHFWLRQ�LV�FRQVLVWHQW�ZLWK�WKH�WHVWLPRQ\�RI�RQH�RI�WKH�WZR�RWKHU

SDUWLHV�WR�WKH�HYHQWV���,QGHHG��WKH�2,&ªV�HIIRUW�WR�VKRUH�XS�LWV�FDVH�E\�WU\LQJ�WR

GLVFRXQW�0V��&XUULHªV�WHVWLPRQ\�RQ�WKLV�SRLQW�LV�D�SULPH�H[DPSOH�RI�WKH�GDQJHUV�RI

UHO\LQJ�RQ�WKH�2,&ªV�GHYHORSPHQW�DQG�SUHVHQWDWLRQ�RI�WKH�HYLGHQFH���:KHQ

FRQIURQWHG�ZLWK�WHVWLPRQ\�QRW�WR�LWV�OLNLQJ�IURP�0V��&XUULH��WKH�2,&�UHVSRQGHG�E\

�������������������������������������������
�� 7KH�DPELJXLW\�DQG�LQGHWHUPLQDF\�RI�0V��/HZLQVN\ªV�WHVWLPRQ\�KHUH��DV

TXRWHG�E\�WKH�2,&��GUDPDWLFDOO\�LOOXVWUDWHV�WKH�QHHG�WR�UHYLHZ�FDUHIXOO\�DOO
WKH�PDWHULDOV�ZKLFK�WKH�2,&�FU\SWLFDOO\�FLWHV�LQ�WKH�5HIHUUDO�
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TXHVWLRQLQJ�KHU�LQ�D�PDQQHU�FOHDUO\�GHVLJQHG�WR�HQFRXUDJH�0V��&XUULH�WR�UHVWDWH�KHU

UHFROOHFWLRQ�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�2,&ªV�WKHRU\�RI�WKH�FDVH���$FWV�DW�����

7KH�2,&ªV�WKHRU\�RI�FRQFHDOPHQW�DOVR�LV�EHOLHG�E\�0V��/HZLQVN\ªV�GHFLVLRQ�WR

WXUQ�RYHU�VRPH��EXW�QRW�DOO��RI�WKH�JLIWV�VKH�KDG�UHFHLYHG�IURP�WKH�3UHVLGHQW�WR�0V�

&XUULH��LI�WKH�SXUSRVH�RI�WKH�H[HUFLVH�ZDV�WR�DYRLG�KDYLQJ�JLIWV�LQ�KHU�SRVVHVVLRQ�DW

WKH�WLPH�RI�WKH�GHSRVLWLRQ��ZKLFK�RI�FRXUVH�ZRXOG�QRW�KDYH�EHHQ�SURSHU���UHWDLQLQJ

VRPH�JLIWV�PDGH�QR�VHQVH���%XW�WKH�2,&�LV�IRUFHG�WR�DFNQRZOHGJH�WKDW�RQO\�RQH�RI�WKH

VHYHUDO�JLIWV�WKH�3UHVLGHQW�JDYH�WR�0V��/HZLQVN\�RQ�'HFHPEHU����������ZDV

LQFOXGHG�LQ�WKH�ER[�VKH�JDYH�WR�0V��&XUULH�IRU�VDIHNHHSLQJ���7KH�WKHRU\�PDNHV�QR

VHQVH�

8OWLPDWHO\��WKH�RQO\�WKHRU\�WKDW�GRHV�PDNH�VHQVH�LV�WKH�WUXWK��DV�WHVWLILHG�WR

E\�WKH�3UHVLGHQW�DQG�0V��&XUULH�DQG�DV�VXSSRUWHG�E\�WKH�IDFW�WKDW�WKH�3UHVLGHQW

DFNQRZOHGJHG�JLYLQJ�0V��/HZLQVN\�JLIWV�DV�HDUO\�DV�KLV�-DQXDU\���������

GHSRVLWLRQ���7KH�3UHVLGHQW�ZDV�XQFRQFHUQHG�DERXW�WKH�JLIWV�KH�KDG�JLYHQ�WR�0V�

/HZLQVN\�EHFDXVH�KH�IUHTXHQWO\�H[FKDQJHV�JLIWV�ZLWK�IULHQGV���7KDW�LV�ZK\�KH�JDYH

KHU�DGGLWLRQDO�JLIWV�RQ�'HFHPEHU����HYHQ�WKRXJK��DFFRUGLQJ�WR�KHU�WHVWLPRQ\��KH

NQHZ�WKH�-RQHV�ODZ\HUV�ZHUH�LQWHUHVWHG�LQ�WKHP���7KXV��ZKHQ�VKH�UDLVHG�D�TXHVWLRQ�

KH�WROG�0V��/HZLQVN\�VKH�KDG�WR�WXUQ�RYHU�ZKDW�VKH�KDG��WKH\�ZHUH�RI�QR�FRQFHUQ�WR

�������������������������������������������
�� 7KH�OHQJWKV�WR�ZKLFK�WKH�2,&�LV�ZLOOLQJ�WR�JR�WR�IRUFH�HYLGHQFH�LQWR�WKH

SLFWXUH�LW�ZDQWV�WR�GUDZ�LV�IXUWKHU�UHYHDOHG�E\�LWV�FLWDWLRQ�WR�WKH�IDFW�WKDW�0V�
&XUULH�GURYH�WR�0V��/HZLQVN\ªV�DSDUWPHQW�WR�SLFN�XS�WKH�JLIWV�DV�HYLGHQFH
WKDW�0V��/HZLQVN\ªV�VWRU\��UDWKHU�WKDQ�0V��&XUULHªV��LV�WKH�FRUUHFW�RQH�
$FFRUGLQJ�WR�WKH�2,&��§WKH�SHUVRQ�PDNLQJ�WKH�H[WUD�HIIRUW��LQ�WKLV�FDVH��0V�
&XUULH��LV�RUGLQDULO\�WKH�SHUVRQ�UHTXHVWLQJ�WKH�IDYRU�¨��$FWV�DW������7KHUH�LV�QR
EDVLV�LQ�ORJLF�RU�H[SHULHQFH�IRU�WKLV�SRVLWLRQ�
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KLP���1RQHWKHOHVV��LQ�UHVSRQVH�WR�0V��/HZLQVN\ªV�VXEVHTXHQW�UHTXHVW��0V��&XUULH

GURYH�WR�0V��/HZLQVN\ªV�DSDUWPHQW�DQG�SLFNHG�XS�D�ER[�RI�JLIWV�IURP�0V��/HZLQVN\

DQG�KHOG�WKHP�IRU�VDIHNHHSLQJ���7KH�3UHVLGHQW�GLG�QRW�GLUHFW�RU�HQFRXUDJH�0V�

&XUULHªV�DFWLYLWLHV�UHJDUGLQJ�WKH�JLIWV���+H�OLNHZLVH�GLG�QRW�REVWUXFW�MXVWLFH�E\

FRQFHDOLQJ�WKHLU�H[LVWHQFH�

7KH�2,&�DOVR�DUJXHV�WKDW�WKH�3UHVLGHQW�REVWUXFWHG�MXVWLFH�LQ�WKH�-RQHV�FDVH

E\�GHVWUR\LQJ�DQ�LQWLPDWH�QRWH�WKDW�0V��/HZLQVN\�LQFOXGHG�LQ�D�ERRN�VKH�OHIW�IRU

KLP�RQ�-DQXDU\������������7KH�2,&�VWDWHV�LQ�LWV�5HIHUUDO�WKDW�WKH�3UHVLGHQW�ZDV

VHUYHG�ZLWK�D�GRFXPHQW�UHTXHVW�IURP�WKH�-RQHV�ODZ\HUV�RQ�'HFHPEHU�����������WKDW

UHTXLUHG�KLP�WR�SURGXFH�WKLV�QRWH�WR�WKH�-RQHV�ODZ\HUV���7KH�GLVLQJHQXRXVQHVV�RI

WKLV�DOOHJDWLRQ�LV�DSSDUHQW�RQ�VHYHUDO�OHYHOV�

$V�D�SUHOLPLQDU\�PDWWHU��WKH�3UHVLGHQW�WHVWLILHG�WKDW�KH�UHFDOOHG�UHFHLYLQJ�D

ERRN�IURP�0V��/HZLQVN\��WKDW�KH�EHOLHYHG�KH�KDG�UHFHLYHG�LW�LQ�'HFHPEHU��DQG�WKDW

KH�GLG�QRW�UHFDOO�UHFHLYLQJ�DQ�DFFRPSDQ\LQJ�QRWH���'HSRVLWLRQ�RI�WKH�3UHVLGHQW�

$XJXVW������������&RQWUDU\�WR�WKH�RQH�VLGHG�SUHVHQWDWLRQ�RI�WKH�SXUSRUWHG�IDFWV�LQ

WKH�2,&ªV�UHIHUUDO��WKH�3UHVLGHQW�PD\�QRW�HYHQ�KDYH�UHFHLYHG�WKDW�QRWH�

6HFRQG��WKH�2,&�DVVHUWV��ZLWKRXW�EDVLV��WKDW�WKH�3UHVLGHQW�SXUSRVHIXOO\

GHVWUR\HG�0V��/HZLQVN\ªV�QRWH�EHFDXVH�KH�GLG�QRW�ZDQW�WR�KDYH�WR�WXUQ�LW�RYHU�WR�WKH

-RQHV�ODZ\HUV���7KH�2,&�KDV�DEVROXWHO\�QR�EDVLV�IRU�DVVXPLQJ�WKDW�WKH�3UHVLGHQW

ZDV�DZDUH�RI�WKH�GRFXPHQW�UHTXHVW�DW�WKH�WLPH�KH�UHFHLYHG�WKH�ERRN���7KXV��HYHQ

�������������������������������������������
�� 7KH�8QLWHG�6WDWHV�6HFUHW�6HUYLFH�:$9(6�UHFRUGV�GR�QRW�UHIOHFW�D�FOHDUDQFH

UHTXHVW�RU�DQ�HQWU\�LQWR�WKH�:KLWH�+RXVH�FRPSOH[�E\�0V��/HZLQVN\�RQ�WKLV
GDWH��RU�DQ\�RWKHU�GDWH�LQ�������



������

DVVXPLQJ�WKH�3UHVLGHQW�KDG�UHFHLYHG�DQG�GLVFDUGHG�WKH�QRWH��KLV�DFWV�ZRXOG�QRW

FRQVWLWXWH�REVWUXFWLRQ�RI�MXVWLFH�

)LQDOO\��VHWWLQJ�DVLGH�ZKHWKHU�WKH�3UHVLGHQW�DFWXDOO\�UHFHLYHG�0V��/HZLQVN\ªV

QRWH��RU�NQHZ�ZKHWKHU�LW�ZDV�VXEMHFW�WR�D�GRFXPHQW�UHTXHVW��DW�ERWWRP�WKH�2,&�LV

WUDQVIRUPLQJ�D�FLYLO�GLVFRYHU\�LVVXH�LQWR�\HW�DQRWKHU�IOLPV\�FULPLQDO�FKDUJH�

DFFXVLQJ�WKH�3UHVLGHQW�ZLWK�REVWUXFWLRQ�RI�MXVWLFH�RQ�WKH�EDVLV�RI�KLV�DOOHJHG�IDLOXUH

WR�SURGXFH�WKLV�QRWH�WR�WKH�-RQHV�ODZ\HUV���$V�WKH�2,&�FOHDUO\�NQRZV��WKH

REVWUXFWLRQ�RI�MXVWLFH�VWDWXWH�GRHV�QRW�DSSO\�WR�D�SDUW\ªV�FRQFHDOLQJ�RU�ZLWKKROGLQJ�RI

GLVFRYHUDEOH�GRFXPHQWV�LQ�FLYLO�OLWLJDWLRQ���6HH��H�J���5LFKPDUN�Y��7LPEHU�)DOOLQJ

&RQVXOWDQWV������)��6XSS��������������'��2U���������§>W@KH�SDUWLHV�KDYH�QRW�FLWHG

DQG�WKH�FRXUW�KDV�QRW�IRXQG�DQ\�FDVH�LQ�ZKLFK�D�SHUVRQ�ZDV�FKDUJHG�ZLWK

REVWUXFWLRQ�RI�MXVWLFH�IRU�FRQFHDOLQJ�RU�ZLWKKROGLQJ�GLVFRYHU\�LQ�D�FLYLO�FDVH¨��

'HPRQVWUDEOH�QRQ�FRPSOLDQFH�ZLWK�WKH�UXOHV�LV�VDQFWLRQHG�FLYLOO\�DV�DQ�DEXVH�RI�WKH

GLVFRYHU\�SURFHVV���6HH�5XOH�����)HG��5��&LY��3���§)DLOXUH�WR�0DNH�'LVFORVXUH�RU

&RRSHUDWH�LQ�'LVFRYHU\���6DQFWLRQV¨����7KHUHIRUH��HYHQ�LI��DV�WKH�2,&�DOOHJHV��WKH

3UHVLGHQW�UHFHLYHG�DQG�GLVFDUGHG�WKH�QRWH�LQ�WKH�ZDNH�RI�DQ�RXWVWDQGLQJ�UHTXHVW���

ZKLFK�WKH�3UHVLGHQW�WHVWLILHG�KH�GLG�QRW���WKRVH�DFWLRQV�ZRXOG�QRW�FRQVWLWXWH

REVWUXFWLRQ�RI�MXVWLFH���7KH�2,&ªV�DOOHJDWLRQ�LV�PLVVLQJ�ERWK�WKH�IDFWV�DQG�WKH�ODZ�
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$OOHJDWLRQ�9,����&RQFHDOPHQW�RI�WKH�5HODWLRQVKLS

,Q�WKH�VL[WK�DOOHJDWLRQ��WKH�2,&�FRQWHQGV�WKDW�WKHUH�LV�VXEVWDQWLDO�DQG

FUHGLEOH�LQIRUPDWLRQ�WKDW�

�L�� 3UHVLGHQW�&OLQWRQ�DQG�0V��/HZLQVN\�KDG�DQ�XQGHUVWDQGLQJ�WKDW�WKH\�
ZRXOG�OLH�XQGHU�RDWK�LQ�WKH�-RQHV�FDVH�DERXW�WKHLU�UHODWLRQVKLS��DQG

�LL� 3UHVLGHQW�&OLQWRQ�HQGHDYRUHG�WR�REVWUXFW�MXVWLFH�E\�VXJJHVWLQJ�WKDW�
0V��/HZLQVN\�ILOH�DQ�DIILGDYLW�VR�WKDW�VKH�ZRXOG�QRW�EH�GHSRVHG��VKH�
ZRXOG�QRW�FRQWUDGLFW�KLV�WHVWLPRQ\��DQG�KH�FRXOG�DWWHPSW�WR�DYRLG�
TXHVWLRQV�DERXW�0V��/HZLQVN\�DW�KLV�GHSRVLWLRQ�

7KH�HVVHQFH�RI�WKH�2,&ªV�DUJXPHQW�LV�WKDW��EHFDXVH�WKH�3UHVLGHQW�DQG�0V��/HZLQVN\

DWWHPSWHG�WR�FRQFHDO�WKH�LPSURSHU�QDWXUH�RI�WKHLU�UHODWLRQVKLS�ZKLOH�LW�ZDV�JRLQJ�RQ

DQG�EHFDXVH�WKH�3UHVLGHQW�IDLOHG�DIILUPDWLYHO\�WR�DVVXUH�WKDW�HDFK�VWDWHPHQW

FRQWDLQHG�LQ�WKH�DIILGDYLW�ILOHG�E\�0V��/HZLQVN\�ZDV�WUXH��KH�WKHUHIRUH�REVWUXFWHG

MXVWLFH���7KH�5HIHUUDO�IDLOV�HYHQ�WR�DOOHJH�IDFWV�WKDW��LI�WUXH��ZRXOG�FRQVWLWXWH

REVWUXFWLRQ�RI�MXVWLFH�XQGHU�WKH�ODZ�DV�VHW�RXW�LQ�RXU�3UHOLPLQDU\�0HPRUDQGXP�DW

SS��������

)LUVW��WKH�5HIHUUDO�DOOHJHV�WKDW�GXULQJ�WKH�FRXUVH�RI�WKHLU�DGPLWWHGO\

LPSURSHU�UHODWLRQVKLS��WKH�3UHVLGHQW�DQG�0V��/HZLQVN\�FRQFHDOHG�WKH�QDWXUH�RI

WKHLU�UHODWLRQVKLS�IURP�RWKHUV���7KLV�LV�KDUGO\�D�UHPDUNDEOH�SURSRVLWLRQ���7KH�XVH�RI

§FRYHU�VWRULHV¨�WR�FRQFHDO�VXFK�D�UHODWLRQVKLS��DSDUW�IURP�DQ\�SURFHHGLQJ��LV�QRW

XQXVXDO�DQG�QRW�DQ�REVWUXFWLRQ�RI�MXVWLFH�

7KH�5HIHUUDO�DOOHJHV�RQO\�RQH�VSHFLILF�VWDWHPHQW�WKDW�0V��/HZLQVN\�FODLPV

WKH�3UHVLGHQW�PDGH�WR�KHU�UHJDUGLQJ�WKH�VXEVWDQFH�RI�KHU�WHVWLPRQ\���0V��/HZLQVN\

WHVWLILHG�WKDW�WKH�3UHVLGHQW�WROG�KHU���§<RX�NQRZ��\RX�FDQ�DOZD\V�VD\�\RX�ZHUH

FRPLQJ�WR�VHH�%HWW\�RU�WKDW�\RX�ZHUH�EULQJLQJ�PH�OHWWHUV�¨��$FW�DW������$V�DQ�LQLWLDO
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PDWWHU��WKH�3UHVLGHQW�WHVWLILHG�WKDW�KH�GLG�QRW�UHFDOO�VD\LQJ�DQ\WKLQJ�OLNH�WKDW�LQ

FRQQHFWLRQ�ZLWK�0V��/HZLQVN\ªV�WHVWLPRQ\�LQ�WKH�-RQHV�FDVH���%XW�HYHQ�LI�KH�GLG�

QHLWKHU�RI�WKRVH�WZR�DPELJXRXV�VWDWHPHQWV�ZRXOG�EH�IDOVH��$QG�PRVW�LPSRUWDQWO\�

DV�HYHQ�WKH�2,&�FRQFHGHV��1DUUDWLYH�DW�����WKH�3UHVLGHQW�QHYHU�LQVWUXFWHG�KHU�WR�OLH�

7KH�5HIHUUDO�DOVR�DOOHJHV�WKDW�WKH�3UHVLGHQW�VRPHKRZ�REVWUXFWHG�MXVWLFH�E\

VXJJHVWLQJ�WR�0V��/HZLQVN\�WKDW�VKH�FRXOG�VLJQ�DQ�DIILGDYLW�LQ�WKH�-RQHV�FDVH���%XW

WKH�5HIHUUDO�DJDLQ�IDLOV�WR�HVWDEOLVK�KRZ�WKLV�PLJKW�FRQVWLWXWH�REVWUXFWLRQ���7KH�2,&

PDNHV�QR�FRQWHQWLRQ�WKDW�WKH�3UHVLGHQW�HYHU�WROG�0V��/HZLQVN\�WR�ILOH�D�IDOVH

DIILGDYLW���$�VXJJHVWLRQ�WR�VXEPLW�ZULWWHQ�WHVWLPRQ\�XQGHU�RDWK�LQ�D�MXGLFLDO

SURFHHGLQJ��LI�KH�PDGH�LW��LV�KDUGO\�LPSURSHU�¥�OHW�DORQH�DQ�REVWUXFWLRQ�RI�MXVWLFH�

7KH�3UHVLGHQW�ZDV�DZDUH�WKDW�RWKHU�SRWHQWLDO�GHSRQHQWV�LQ�WKH�-RQHV�FDVH�KDG�ILOHG

DIILGDYLWV�LQ�DQ�DWWHPSW�WR�DYRLG�WKH�H[SHQVH��EXUGHQ��DQG�KXPLOLDWLRQ�RI�WHVWLI\LQJ

LQ�WKH�-RQHV�FDVH��DQG�WKDW�WKHUH�ZDV�D�FKDQFH�WKDW�GRLQJ�VR�PLJKW�HQDEOH�0V�

/HZLQVN\�WR�DYRLG�WHVWLI\LQJ���(YHQ�LI�WKH�DIILGDYLW�GLG�QRW�§GLVFORVH�WKH�WUXH�QDWXUH

RI�WKHLU�UHODWLRQVKLS�¨�DV�WKH�2,&�DVVHUWV��VLQFH�WKH�-RQHV�FDVH�FRQFHUQHG�DOOHJDWLRQV

RI�QRQFRQVHQVXDO�VH[XDO�VROLFLWDWLRQ��D�WUXWKIXO�DOEHLW�OLPLWHG�DIILGDYLW�PLJKW�KDYH

DOORZHG�KHU�WR�KDYH�DYRLGHG�JLYLQJ�D�-RQHV�GHSRVLWLRQ���%XW�WKH�3UHVLGHQW�QHYHU�WROG

0V��/HZLQVN\�ZKDW�WR�VD\�LQ�WKH�DIILGDYLW��NQHZ�WKDW�0V��/HZLQVN\�KDG�KHU�RZQ

ODZ\HU�WR�SURWHFW�KHU�LQWHUHVWV��DQG�H[SUHVVO\�GHFOLQHG�WKH�RSSRUWXQLW\�WR�UHYLHZ�WKH

FRQWHQW�RI�WKH�DIILGDYLW��DFFRUGLQJ�WR�0V��/HZLQVN\���1DUUDWLYH�DW�������7KH�2,&ªV

SRVLWLRQ�DSSHDUV�WR�EH�WKDW�WKLV�LV�VRPHKRZ�REVWUXFWLRQ�RI��MXVWLFH����WKDW�WKH

3UHVLGHQW�KDG�DQ�DIILUPDWLYH�GXW\�WR�HQVXUH�WKDW�0V��/HZLQVN\�YROXQWHHUHG�LQ�KHU

DIILGDYLW�DOO�LQIRUPDWLRQ�LQ�ZKLFK�WKH�-RQHV�ODZ\HUV�PLJKW�SRVVLEO\�KDYH�DQ
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LQWHUHVW���7KHUH�VLPSO\�LV�QR�VXFK�GXW\�XQGHU�WKH�ODZ��QRU�GRHV�WKH�2,&�FLWH�DQ\

EDVLV�IRU�VXFK�D�GXW\���&LYLO�OLWLJDWLRQ�LV�EDVHG�XSRQ�DQ�DGYHUVDULDO�SURFHVV�RI

GHWHUPLQLQJ�WUXWK��DQG�D�SDUW\�LV�XQGHU�QR�DIILUPDWLYH�REOLJDWLRQ�WR�DVVLVW�DQ

RSSRQHQW�LQ�HYHU\�ZD\�LW�FDQ�

)LQDOO\��WKH�2,&�VXJJHVWV�WKDW�WKH�3UHVLGHQW�ZDV�§NQRZLQJO\�UHVSRQVLEOH¨�IRU

D�PLVVWDWHPHQW�RI�IDFW�WR�D�IHGHUDO�MXGJH�EHFDXVH�KH�IDLOHG�WR�FRUUHFW�D�VWDWHPHQW

PDGH�E\�KLV�ODZ\HU�WR�WKH�FRXUW�LQ�WKH�-RQHV�GHSRVLWLRQ���7KH�3UHVLGHQW�WHVWLILHG�WR

WKH�JUDQG�MXU\�WKDW�WKH�ODZ\HUVª�DUJXPHQW�DW�WKH�VWDUW�RI�WKH�GHSRVLWLRQ�§SDVVHG

>KLP@�E\�¨�KH�DOVR�UHPDUNHG�WKDW�WKH�VWDWHPHQW�RI�KLV�ODZ�PLJKW�EH�OLWHUDOO\�WUXH�

7KH�2,&�GLVWRUWV�WKLV�UHVSRQVH�WR�VXJJHVW�WKH�3UHVLGHQW�WHVWLILHG�WKDW�KH�GLG�QRW

FRUUHFW�WKH�VWDWHPHQW�DW�WKH�-DQXDU\�GHSRVLWLRQ�EHFDXVH�LW�PLJKW�KDYH�EHHQ�WUXH�

:H�GR�QRW�EHOLHYH�WKH�WHVWLPRQ\�ZRXOG�VXSSRUW�WKDW�FODLP�

7KHUH�LV�RI�FRXUVH�QR�OHJDO�REOLJDWLRQ�LPSRVHG�RQ�D�FOLHQW�WR�OLVWHQ�WR�HYHU\

ZRUG�KLV�DWWRUQH\�VD\V��DQG�WKH�2,&�KDV�QR�HYLGHQFH�WKDW�WKH�3UHVLGHQW�HYHQ

IRFXVHG�RQ�RU�DEVRUEHG�KLV�DWWRUQH\ªV�UHPDUN���:LWKRXW�DQ\�HYLGHQFH�ZKDWVRHYHU�

WKH�2,&�DVVHUWV�WKDW�WKH�3UHVLGHQW�NQHZ�ZKDW�ZDV�VDLG��NQHZ�KH�ZDV�VRPHKRZ

UHVSRQVLEOH�IRU�LW��NQHZ�LW�ZDV�LQFRUUHFW�DQG�LJQRUHG�D�GXW\�WR�FRUUHFW�LW���<HW��DJDLQ�

WKH�2,&�KDV�PDGH�D�ZKROO\�XQVXSSRUWDEOH�DOOHJDWLRQ�RI�REVWUXFWLRQ�RI�MXVWLFH�
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$OOHJDWLRQ�9,,����-RE�6HDUFK�IRU�0V��/HZLQVN\

,Q�LWV�VHYHQWK�DOOHJDWLRQ��WKH�5HIHUUDO�FRQWHQGV�WKDW�FHUWDLQ�DFWLRQV�WDNHQ�RQ

EHKDOI�RI�0V��/HZLQVN\�LQ�KHU�MRE�HIIRUWV�DPRXQWHG�WR�REVWUXFWLRQ�RI�MXVWLFH���7KH

5HIHUUDO�DFNQRZOHGJHV�WKDW�WKH�FDVH�IRU�REVWUXFWLRQ�EDVHG�RQ�WKH�MRE�VHDUFK�LV

ZKROO\�FLUFXPVWDQWLDO�DQG�WKDW�WKHUH�LV�DEVROXWHO\�§QR�HYLGHQFH¨�RI�DQ\

§DUUDQJHPHQW�������H[SOLFLWO\�VSHOOHG�RXW�¨��$FWV�DW�����Q�������1RWLQJ�WKDW�WKH�FULWLFDO

LVVXH�FHQWHUV�RQ�WKH�LQWHQW�RI�WKH�SDUW\�SURYLGLQJ�WKH�DVVLVWDQFH��WKH�5HIHUUDO�DVNV

WKDW�§LQIHUHQFHV�EH�GUDZQ¨�IURP�WKH�FLUFXPVWDQWLDO�HYLGHQFH�VHW�IRUWK�LQ�WKH

5HIHUUDO�FKURQRORJ\���,G��DW�����

%XW�WKDW�FKURQRORJ\�SUHVHQWV�SUHFLRXV�OLWWOH�LQ�WKH�ZD\�RI�3UHVLGHQWLDO

LQYROYHPHQW�DQG�QRWKLQJ�WKDW�VXSSRUWV�DQ�LQIHUHQFH�RI�DQ\�LQWHQW�WR�REVWUXFW�MXVWLFH

E\�KHOSLQJ�0V��/HZLQVN\��WR�WKH�OLPLWHG�H[WHQW�KH�GLG��LQ�KHU�MRE�HIIRUWV���,W�PD\�EH

WKH�2,&ªV�YLHZ�WKDW�WKH�3UHVLGHQW�VKRXOG�KDYH�FDVW�0V��/HZLQVN\�RII�DQG�UHIXVHG�WR

DVVLVW�KHU�LQ�DQ\�ZD\��VLPSO\�EHFDXVH�WKH�-RQHV�FDVH�ZDV�ILOHG���)RUWXQDWHO\�WKH�ODZ

UHTXLUHV�QR�VXFK�FDOORXV�DEVXUGLW\�

7KH�5HIHUUDO�VWDWHV�WKDW�WKH�3UHVLGHQW�DJUHHG�WR�KHOS�0V��/HZLQVN\�ORRN�IRU�D

MRE��$FWV�DW������WKDW�KH�VDLG�KH�ZRXOG�WDNH�FDUH�RI�ILQGLQJ�KHU�D�UHIHUHQFH�IURP

VRPHRQH�LQ�WKH�:KLWH�+RXVH��,G��DW������DQG�WKDW�DIWHU�0V��/HZLQVN\�REWDLQHG�D

MRE��WKH�3UHVLGHQW�DVNHG�(UVNLQH�%RZOHV�§FRXOG�ZH�VHH�LI�>-RKQ�+LOOH\@�FRXOG

UHFRPPHQG�KHU��LI�DVNHG�¨�,G��DW����������7KHUH�LV�QR�VXJJHVWLRQ�WKDW�KH�HYHU

RUGHUHG�RU�GLUHFWHG�DQ\RQH�WR�DVVLVW�0V��/HZLQVN\�RU�DVNHG�DQ\RQH�WR�JLYH�KHU

VSHFLDO�DGYDQWDJHV�RU�GLVDGYDQWDJHV�EHFDXVH�RI�WKHLU�UHODWLRQVKLS�RU�WKDW�KH�HYHU

OLQNHG�KLV�UHODWLYHO\�LQVXEVWDQWLDO�DVVLVWDQFH�WR�D�UHTXLUHPHQW�WKDW�VKH�DFW����RU
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WHVWLI\����LQ�D�FHUWDLQ�ZD\���7KH�NLQGV�RI�DFWLRQV�WKDW�DUH�DOOHJHG�VLPSO\�GR�QRW

FRQVWLWXWH�REVWUXFWLRQ�RI�MXVWLFH�

,QGHHG��XSRQ�FORVH�UHDGLQJ��WKH�5HIHUUDO�LWVHOI�DFNQRZOHGJHV�WKH�IROORZLQJ

IDFWV��ZKLFK��LI�WDNHQ�DV�WUXH��DUH�DOO�DW�RGGV�ZLWK�WKH�QRWLRQ�WKDW�WKH�3UHVLGHQW

DFWHG�ZLWK�FRUUXSW�LQWHQW�

•��WKDW�LW�ZDV�0V��/HZLQVN\�ZKR�LQLWLDWHG�GLVFXVVLRQV�DERXW�D�MRE�LQ�1HZ
<RUN��$FWV�DW������1DUUDWLYH�DW�����

•��WKDW�WKH�VXEMHFW�RI�D�MRE�LQ�1HZ�<RUN�ZDV�UDLVHG�RQ�-XO\���������¥�PRUH
WKDQ�WKUHH�PRQWKV�EHIRUH�WKH�3UHVLGHQW�ZDV�VHUYHG�ZLWK�LQWHUURJDWRULHV�LQ
WKH�-RQHV�FDVH��DQG�PRUH�WKDQ�ILYH�PRQWKV�EHIRUH�0V��/HZLQVN\ªV�QDPH
DSSHDUHG�RQ�D�ZLWQHVV�OLVW��$FWV�DW�����

•��WKDW�LW�ZDV�0V��/HZLQVN\�ZKR�EURDFKHG�WKH�VXEMHFW�RI�UHFHLYLQJ�WKH
3UHVLGHQWªV�KHOS�LQ�REWDLQLQJ�D�MRE�LQ�1HZ�<RUN��$FWV�DW��������

•��WKDW�0V��/HZLQVN\�SUHVHQWHG�WKH�3UHVLGHQW�ZLWK�D�OLVW�RI�MREV�LQ�ZKLFK�VKH
ZDV�LQWHUHVWHG��$FWV�DW�����

•��WKDW�0V��/HZLQVN\�VXJJHVWHG�WKDW�D�:KLWH�+RXVH�MRE�UHIHUHQFH�ZRXOG�EH
XVHIXO��$FWV�DW�����

•��WKDW�0V��/HZLQVN\�VXJJHVWHG�WKDW�9HUQRQ�-RUGDQ�PLJKW�EH�DEOH�WR�KHOS
KHU��$FWV�DW������DQG

•��WKDW��QRWZLWKVWDQGLQJ�WKH�5HIHUUDOªV�LQVLQXDWLRQV�WR�WKH�FRQWUDU\��WKH
3UHVLGHQW�DQG�$PEDVVDGRU�%LOO�5LFKDUGVRQ�WHVWLILHG�WKDW�WKH\�QHYHU
GLVFXVVHG�0V��/HZLQVN\�ZLWK�HDFK�RWKHU��1DUUDWLYH�DW�����

7KLV�DFFRXQW�IDLOV�WR�DOOHJH�IDFWV�VXSSRUWLQJ�D�FDVH�RI�REVWUXFWLRQ�RI�MXVWLFH

XQGHU�WKH�RQO\�VWDWXWH�WKDW�FRXOG�FRQFHLYDEO\�DSSO\�KHUH�����8�6�&�����������8QGHU

WKDW�SURYLVLRQ��WKH�JRYHUQPHQW�PXVW�SURYH�REVWUXFWLRQ�RI�MXVWLFH�E\�HVWDEOLVKLQJ

WKDW�WKHUH�ZDV�D�SHQGLQJ�MXGLFLDO�SURFHHGLQJ��WKDW�WKH�GHIHQGDQW�NQHZ�RI�WKH

SURFHHGLQJ��DQG�WKDW�WKH�GHIHQGDQW�DFWHG�§FRUUXSWO\¨�ZLWK�WKH�VSHFLILF�LQWHQW�WR
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REVWUXFW�RU�LQWHUIHUH�ZLWK�WKH�SURFHHGLQJ�RU�GXH�DGPLQLVWUDWLRQ�RI�MXVWLFH���6HH��H�J��

8QLWHG�6WDWHV�Y��%XLFH\������)��G��������������WK�&LU���������8QLWHG�6WDWHV�Y�

6PLWK������)��6XSS��������'�&�&����������)RXU�IHGHUDO�FRXUWV�RI�DSSHDOV�KDYH�KHOG

WKDW�WKH�§DFW�FRUUXSWO\¨�HOHPHQW�RI�WKH�FULPH�UHTXLUHV�WKDW�WKH�GHIHQGDQW�KDYH�DFWHG

ZLWK�WKH�VSHFLILF�LQWHQW�WR�REVWUXFW�MXVWLFH���6HH��H�J���8QLWHG�6WDWHV�Y��0RRQ�����

)��G��������������G�&LU��������8QLWHG�6WDWHV�Y��%DVKDZ������)��G������������WK�&LU�

�������8QLWHG�6WDWHV�Y��5DVKHHG������)��G������������WK�&LU����������,W�LV�VLPSO\�QRW

HQRXJK�WKDW�WKH�HIIHFWV�RI�D�SHUVRQªV�DFWLRQV�PD\�KDYH�KDG�WKH�HIIHFW�RI�VRPHKRZ

LPSHGLQJ�MXVWLFH�LI�WKDW�ZDV�QRW�WKH�LQWHQW�RI�WKH�SHUVRQ�DFFXVHG���$QG�KHUH�LW�LV�QRW

HYHQ�FOHDU�KRZ�WKH�3UHVLGHQWªV�OLPLWHG�DVVLVWDQFH�ZDV�PHDQW�WR�RU�GLG�REVWUXFW

DQ\WKLQJ�
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$OOHJDWLRQ�9,,,����&RQYHUVDWLRQV�ZLWK�0U��-RUGDQ

7KH�2,&�DVVHUWV�LQ�LWV�HLJKWK�DOOHJDWLRQ�WKDW�WKH�3UHVLGHQW�ZDV�§DVNHG�GXULQJ

KLV�FLYLO�GHSRVLWLRQ�ZKHWKHU�KH�KDG�WDONHG�WR�0U��-RUGDQ�DERXW�0V��/HZLQVN\ªV

LQYROYHPHQW�LQ�WKH�-RQHV�FDVH¨�DQG�WKDW�KH�§VWDWHG�WKDW�KH�GLG�QRW�UHFDOO�ZKHWKHU

0U��-RUGDQ�KDG�WDONHG�WR�0V��/HZLQVN\�DERXW�KHU�LQYROYHPHQW�LQ�WKH�-RQHV�FDVH�¨

$FWV�DW�������7KLV�DFFRXQW�RI�WKH�TXHVWLRQ�DQG�DQVZHU�LV�VLPSO\�IDOVH���7KH�3UHVLGHQW

ZDV�QRW�DVNHG�WKDW�TXHVWLRQ��DQG�KH�GLG�QRW�JLYH�WKDW�DQVZHU�

7R�EROVWHU�WKLV�H[WUDRUGLQDU\�FODLP��WKH�2,&�PLVUHSUHVHQWV�FHUWDLQ�RI�WKH

3UHVLGHQWªV�GHSRVLWLRQ�UHVSRQVHV���)LUVW��WKH�2,&�TXRWHV�RQH�TXHVWLRQ�DQG�DQVZHU���

4� 'LG�DQ\RQH�RWKHU�WKDQ�\RXU�DWWRUQH\V�HYHU�WHOO�\RX�WKDW�0RQLFD�
/HZLQVN\�KDG�EHHQ�VHUYHG�ZLWK�D�VXESRHQD�LQ�WKLV�FDVH"

$� ,�GRQªW�WKLQN�VR����HPSKDVLV�DGGHG�LQ�5HIHUUDO�

���EXW�RPLWV�WKH�QH[W�TXHVWLRQ�DQG�DQVZHU��HYHQ�WKRXJK�LW�LV�DSSDUHQW�IURP�WKH�WH[W�

DQG�WKH�2,&�ZDV�WROG�E\�WKH�3UHVLGHQW��WKDW�WKH�QH[W�TXHVWLRQ�DQG�DQVZHU�ZHUH�D

FRQWLQXDWLRQ�

4� 'LG�\RX�HYHU�WDON�ZLWK�0RQLFD�/HZLQVN\�DERXW�WKH�SRVVLELOLW\�WKDW�VKH�
PLJKW�EH�DVNHG�WR�WHVWLI\�LQ�WKLV�FDVH"

$� %UXFH�/LQGVH\��,�WKLQN�%UXFH�/LQGVH\�WROG�PH�WKDW�VKH�ZDV��,�WKLQN�
PD\EH�WKDWªV�WKH�ILUVW�SHUVRQ�WROG�PH�VKH�ZDV���,�ZDQW�WR�EH�DV�DFFXUDWH
DV�,�FDQ�

7KLV�XQUHVSRQVLYH�DQVZHU�UHIOHFWV�WKH�3UHVLGHQWªV�HIIRUW�WR�UHFDOO��LQ�UHVSRQVH�WR�WKH

SULRU�TXHVWLRQ��ZKHUH�KH�KDG�ILUVW�OHDUQHG�DERXW�WKH�VXESRHQD��EXW�WKH�ZRUG�§ILUVW¨

LPSOLHV�WKHUH�ZHUH�RWKHU�SHRSOH��SHUKDSV�0U��-RUGDQ��ZKR�WROG�KLP���7KH�-RQHV

ODZ\HUV�VLPSO\�GLG�QRW�SXUVXH�WKLV�E\�DVNLQJ�WKH�ORJLFDO�IROORZ�XS�TXHVWLRQV�
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1RU�GR�WKH�UHPDLQLQJ�WZR�SDVVDJHV�VWDWH�ZKDW�WKH�2,&�FODLPV���7KH�QH[W

SDVVDJH�DVNHG�ZKHWKHU��LQ�WKH�SDVW�WZR�ZHHNV��EHIRUH�-DQXDU\�����DQ\RQH�KDG

UHSRUWHG�WR�WKH�3UHVLGHQW�WKDW�WKH\�KDG�KDG�D�FRQYHUVDWLRQ�ZLWK�0V��/HZLQVN\

DERXW�WKH�ODZVXLW��WR�ZKLFK�WKH�3UHVLGHQW�UHSOLHG�KH�GLG�QRW�EHOLHYH�VR���7KLV

UHVSRQVH�RI�FRXUVH�GRHV�QRW�UXOH�RXW�DOO�FRQYHUVDWLRQV�ZLWK�0U��-RUGDQ�DERXW�0V�

/HZLQVN\ªV�LQYROYHPHQW�LQ�WKH�FDVH��DV�WKH�2,&�ZRXOG�VXJJHVW��EXW�RQO\�LQ�WKH�WZR�

ZHHN�SHULRG�DQG�RQO\�DFFRXQWV�RI�FRQYHUVDWLRQV�ZLWK�0V��/HZLQVN\��QRW

FRQYHUVDWLRQV�VLPSO\�DERXW�KHU�LQYROYHPHQW�LQ�WKH�FDVH���0RUHRYHU��WKH�2,&ªV�����

SDJH�1DUUDWLYH�GRHV�QRW�LGHQWLI\�UHSRUWV�WR�WKH�3UHVLGHQW�DERXW�FRQYHUVDWLRQV�WKDW

0U��-RUGDQ�KDG�ZLWK�0V��/HZLQVN\�LQ�WKDW�WLPH�SHULRG����LQVWHDG��LW�UHFRXQWV�RQO\

WKDW�����GD\V�EHIRUH�WKH�GHSRVLWLRQ��0U��-RUGDQ�OHIW�ZRUG�IRU�WKH�3UHVLGHQW�WKDW�WKH

DIILGDYLW�ZDV�VLJQHG���7KH�ODVW�SDVVDJH�RQ�ZKLFK�WKH�2,&�UHOLHV�VLPSO\�DVNHG

ZKHWKHU�WKH�3UHVLGHQW�KDG�KHDUG�WKDW�0U��-RUGDQ�DQG�0V��/HZLQVN\�PHW�WR�GLVFXVV

WKH�FDVH��WKH�3UHVLGHQW�UHFRXQWHG�KLV�EHOLHI�WKDW�WKH�WZR�KDG�PHW�WR�GLVFXVV�WKH�MRE

VHDUFK����DERXW�ZKLFK�WKH�3UHVLGHQW�UHDGLO\�DFNQRZOHGJHG�DQ�DZDUHQHVV���7KH�2,&ªV

DVVHUWLRQ�WKDW�WKH�3UHVLGHQW�§GLG�QRW�UHFDOO�ZKHWKHU�0U��-RUGDQ�KDG�WDONHG�WR�0V�

/HZLQVN\�DERXW�KHU�LQYROYHPHQW�LQ�WKH�-RQHV�FDVH�¨�LV�VLPSO\�QRW�VXSSRUWHG�E\�WKH

WHVWLPRQ\���7KLV�DOOHJDWLRQ�LV�D�IDEULFDWLRQ�E\�WKH�2,&�
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$OOHJDWLRQ�,;����§:LWQHVV�7DPSHULQJ¨

,Q�LWV�QLQWK�DOOHJDWLRQ�WKH�2,&�FKDUJHV�WKDW�3UHVLGHQW�&OLQWRQ�REVWUXFWHG

MXVWLFH�DQG�LPSURSHUO\�LQIOXHQFHG�D�ZLWQHVV�ZKHQ�KH�VSRNH�ZLWK�0V��&XUULH�WKH�GD\

DIWHU�KLV�GHSRVLWLRQ�LQ�WKH�-RQHV�FDVH���7KH�2,&ªV�FODLPV�DUH�ZURQJ�DQG��DJDLQ��WKH

SURGXFW�RI�H[WUDRUGLQDU\�RYHUUHDFKLQJ�DQG�SHMRUDWLYH�FRQMHFWXUH����D�WUDQVSDUHQW

DWWHPSW�WR�GUDZ�WKH�PRVW�QHJDWLYH�LQIHUHQFH�SRVVLEOH�DERXW�ODZIXO�FRQGXFW�

7KH�3UHVLGHQWªV�DFWLRQV�FRXOG�QRW�DV�D�PDWWHU�RI�ODZ�JLYH�ULVH�WR�HLWKHU�FKDUJH

EHFDXVH�0V��&XUULH�ZDV�QRW�D�ZLWQHVV�LQ�DQ\�SURFHHGLQJ�DW�WKH�WLPH�KH�VSRNH�ZLWK

KHU���KHU�QDPH�KDG�QRW�DSSHDUHG�RQ�DQ\�RI�WKH�-RQHV�ZLWQHVV�OLVWV��VKH�KDG�QRW�EHHQ

QDPHG�DV�D�ZLWQHVV�LQ�WKH�-RQHV�FDVH��WKHUH�ZHUH�MXVW�WZR�ZHHNV�RI�GLVFRYHU\�OHIW�LQ

WKH�FDVH��DQG�WKHUH�ZDV�QR�UHDVRQ�WR�VXVSHFW�VKH�ZRXOG�SOD\�DQ\�UROH�LQ�WKDW�FDVH�

7KH�3UHVLGHQW�KDG�QR�UHDVRQ�WR�VXVSHFW�WKDW�WKH�2,&�KDG�HPEDUNHG�RQ�D�ZKROO\

QHZ�SKDVH�RI�LWV�IRXU�\HDU�LQYHVWLJDWLRQ��RQH�LQ�ZKLFK�0V��&XUULH�ZRXOG�ODWHU�EH

FDOOHG�E\�WKH�2,&�DV�D�ZLWQHVV���7R�REVWUXFW�D�SURFHHGLQJ�RU�WDPSHU�ZLWK�D�ZLWQHVV�

WKHUH�PXVW�EH�ERWK�D�ZLWQHVV�DQG�D�SURFHHGLQJ���+HUH��WKHUH�ZDV�QHLWKHU���'HVSLWH

WKH�2,&ªV�IDU�IHWFKHG�VXJJHVWLRQ�WR�WKH�FRQWUDU\��WKHUH�ZDV�QR�UHDVRQ�WKH�3UHVLGHQW

VKRXOG�QRW�KDYH�VSRNHQ�ZLWK�0V��&XUULH�DERXW�0V��/HZLQVN\�

,QGHHG��LW�LV�KDUGO\�VXUSULVLQJ�WKDW�WKH�3UHVLGHQW�ZRXOG�KDYH�UHDFKHG�RXW�WR

0V��&XUULH�DIWHU�WKH�GHSRVLWLRQ���0V��&XUULH�ZDV�0V��/HZLQVN\ªV�IULHQG���7KH

3UHVLGHQW�KDG�MXVW�IDFHG�XQH[SHFWHG�DQG�KRVWLOH�TXHVWLRQLQJ�E\�KLV�ILHUFH�SROLWLFDO

RSSRQHQWV�LQ�WKH�-RQHV�FDVH�DERXW�0V��/HZLQVN\���+H�ZDV�REYLRXVO\�SX]]OHG�DW

EHLQJ�DVNHG�VXFK�GHWDLOHG��DQG�LQ�VRPH�FDVHV�VXFK�EL]DUUHO\�LQDFFXUDWH��TXHVWLRQV

DERXW�D�SDVW�VHFUHW�UHODWLRQVKLS���+H�KDG�QR�RQH�WR�ZKRP�KH�FRXOG�WDON�IUHHO\�DERXW
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WKH�UHODWLRQVKLS��EXW�KH�QRQHWKHOHVV�KDG�D�GHVLUH�WR�ILQG�RXW�ZKDW�PLJKW�KDYH

WUDQVSLUHG�ZLWK�0V��/HZLQVN\��DQG�WR�WHVW�KLV�UHFDOO��VLQFH�KH�KDG�QRW�DQWLFLSDWHG

VXFK�GHWDLOHG�TXHVWLRQV�RU�SUHSDUHG�IRU�WKHP���,W�ZDV�KLV�EHOLHI�WKDW�0V��&XUULH�ZDV

XQDZDUH�WKDW�KH�KDG�HQJDJHG�LQ�LPSURSHU�DFWLYLW\�ZLWK�0V��/HZLQVN\���+H�ZDQWHG

WR�UHDVVXUH�KLPVHOI�WKDW�WKDW�ZDV�VR���+H�DOVR�UHFDOOHG�WKDW�LQ�������DIWHU�WKH

LPSURSHU�UHODWLRQVKLS�HQGHG��KH�KDG�DVNHG�0V��&XUULH�WR�WU\�DOZD\V�WR�EH�SUHVHQW

ZKHQ�0V��/HZLQVN\�YLVLWHG���+H�ZDQWHG�WR�LQTXLUH�ZKHWKHU�WKDW�ZDV�DOVR�0V�

&XUULHªV�UHFROOHFWLRQ���7KH�3UHVLGHQWªV�DFWLRQV�ZHUH�KDUGO\�VXUSULVLQJ�VLQFH�KH�KDG

MXVW�XQGHUJRQH�KRVWLOH�DQG�XQH[SHFWHG�TXHVWLRQLQJ�LQ�D�ELWWHUO\�FRQWHVWHG�FLYLO�VXLW�

:KDWHYHU�KLV�UHDVRQV��KRZHYHU��RQH�VLPSOH�IDFW�UHPDLQV���$W�WKH�WLPH�KH

GLVFXVVHG�0V��/HZLQVN\�ZLWK�0V��&XUULH��0V��&XUULH�ZDV�QRW�H[SHFWHG�WR�EH��QRU

ZDV�VKH��D�ZLWQHVV���$JDLQ��WKH�2,&�KDV�ZKROO\�RYHUUHDFKHG�WR�PDNH�EDVHOHVV

DOOHJDWLRQV�RI�FULPLQDO�FRQGXFW�
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$OOHJDWLRQ�;����5HIXVDO�WR�7HVWLI\

7KH�WHQWK�DOOHJDWLRQ�LV�SUHPLVHG�RQ�WKH�2,&ªV�PLVUHSUHVHQWDWLRQ�RI�WKH�IDFWV�

7KH�DVVHUWLRQ�WKDW�§>WKH�3UHVLGHQW@�VLPXOWDQHRXVO\�OLHG�WR�SRWHQWLDO�JUDQG�MXU\

ZLWQHVVHV�¨�§>Z@KLOH�UHIXVLQJ�WR�WHVWLI\�IRU�VHYHQ�PRQWKV¨�LV�D�JURVV�GLVWRUWLRQ�RI�WKH

5HIHUUDOªV�RZQ�FLWDWLRQV�

7KH�VWDWHPHQWV�WR�3UHVLGHQWLDO�DLGHV�FLWHG�E\�WKH�5HIHUUDO�ZHUH�PDGH�HLWKHU

RQ�WKH�GD\�WKH�/HZLQVN\�VWRU\�EURNH��-DQXDU\�����������RU�ZLWKLQ�D�IHZ�GD\V�RI�WKDW

GDWH���7KRVH�VWDWHPHQWV�ZHUH�FRQFXUUHQW�LQ�WLPH�ZLWK�WKH�3UHVLGHQWªV�UHSHDWHG

SXEOLF�VWDWHPHQWV�WR�WKH�FRXQWU\�GHQ\LQJ�VH[XDO�UHODWLRQV�ZLWK�0V��/HZLQVN\���$QG

WKH\�ZHUH�YLUWXDOO\�LGHQWLFDO�LQ�VXEVWDQFH���+DYLQJ�DQQRXQFHG�WR�WKH�ZKROH�FRXQWU\

RQ�OLYH�WHOHYLVLRQ�WKDW�KH�ZDV�QRW�KDYLQJ�VH[XDO�UHODWLRQV�ZLWK�0V��/HZLQVN\��LW�LV

VLPSO\�DEVXUG�WR�EHOLHYH�WKDW�KH�ZDV�VRPHKRZ�DWWHPSWLQJ�WR�FRUUXSWO\�LQIOXHQFH�WKH

WHVWLPRQ\�RI�DLGHV�ZKHQ�KH�WROG�WKHP�YLUWXDOO\�WKH�VDPH�WKLQJ�DW�WKH�VDPH�WLPH�

$QG�LQ�DQ\�HYHQW��WKH�PHUH�UHSHWLWLRQ�RI�D�SXEOLF�GHQLDO�WR�WKHVH�DLGHV�FRXOG

QRW�KDYH�DIIHFWHG�WKH�JUDQG�MXU\�SURFHVV���7KH�HOLFLWHG�WHVWLPRQ\�ZDV�KHDUVD\���7KH

DLGHV�ZHUH�QRW�ZLWQHVVHV�WR�DQ\�VH[XDO�DFWLYLW\��DQG�WKH\�KDG�QR�ILUVW�KDQG

NQRZOHGJH�SHUWLQHQW�WR�WKH�GHQLDOV���7KHLU�WHVWLPRQ\�DV�WR�ZKDW�WKH\�KHDUG�IURP�WKH

3UHVLGHQW�ZDV�WUXWKIXO����WKH�3UHVLGHQW�LQ�QR�FRQFHLYDEOH�ZD\�VRXJKW�WR�DOWHU�DQ\

RWKHU�SHUFHSWLRQV�RU�LQIRUPDWLRQ�WKH\�PLJKW�KDYH�KDG���7KHLU�WHVWLPRQ\�WKXV�ZDV

PHUHO\�FXPXODWLYH�RI��WKH�3UHVLGHQWªV�RZQ�QDWLRQDOO\�EURDGFDVW�VWDWHPHQWV���7KH

VXJJHVWLRQ�WKDW�WKH�3UHVLGHQW�YLRODWHG�VHFWLRQ�����ªV�SURKLELWLRQ�RQ�§LQIOXHQF>LQJ@�

REVWUXFW>LQJ@��RU�LPSHG>LQJ@�WKH�GXH�DGPLQLVWUDWLRQ�RI�MXVWLFH¨�LV�JURXQGOHVV���7KHUH
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LV�DQG�FRXOG�EH�QR�HYLGHQFH�WKDW�WKH�3UHVLGHQW�KDG�D�VSHFLILF�LQWHQW�WR�REVWUXFW

MXVWLFH�E\�KLV�DLGHVª�UHSHWLWLRQ�RI�KLV�RZQ�GHQLDOV�

1RU�LV�WKHUH�HYLGHQFH�WKDW�WKH�3UHVLGHQWªV�VWDWHPHQWV�FRQVWLWXWHG

§ZLWQHVV�WDPSHULQJ¨�LQ�YLRODWLRQ�RI�VHFWLRQ��������7R�PDNH�RXW�VXFK�D�YLRODWLRQ��WKH

JRYHUQPHQW�PXVW�VKRZ�WKDW�WKH�EHKDYLRU�NQRZLQJO\�RFFXUUHG�WKURXJK�RQH�RI�WKH

VSHFLILF�PHDQV�VHW�IRUWK�LQ�WKH�VWDWXWH�����LQWLPLGDWLRQ��SK\VLFDO�IRUFH��WKUHDWV�

PLVOHDGLQJ�FRQGXFW�RU�FRUUXSW�SHUVXDVLRQ����ZLWK�LQWHQW�WR�LQIOXHQFH�WHVWLPRQ\�LQ�D

OHJDO�SURFHHGLQJ���$�GHIHQGDQW�PXVW�EH�DZDUH�RI�WKH�OHJDO�SURFHHGLQJªV�H[LVWHQFH�

DQG��KLV�HIIRUWV�PXVW�EH�DLPHG�VSHFLILFDOO\�DW�REVWUXFWLQJ�WKDW�SURFHHGLQJ���6HH

8QLWHG�6WDWHV�Y��:LOVRQ������)��6XSS��������������6�'�1�<����������,Q�IDFW��WKH

3UHVLGHQW�VLPSO\�UHSHDWHG�WR�DLGHV�VXEVWDQWLDOO\�WKH�VDPH�VWDWHPHQW�KH�PDGH�WR�WKH

ZKROH�FRXQWU\���7KHUH�ZDV�QR�DFWLRQ�KHUH�LQWHQGHG�VSHFLILFDOO\�WR�LQIOXHQFH�WKH

JUDQG�MXU\�WKURXJK�WKH�WHVWLPRQ\�RI�3UHVLGHQWLDO�DLGHV���8QGHU�WKH�2,&ªV�WKHRU\��LW

FRXOG�KDYH�VXESRHQDHG�WR�WKH�JUDQG�MXU\�DQ\�FLWL]HQ�ZKR�KHDUG�WKH�3UHVLGHQWªV

GHQLDO�DQG�WKXV�KDYH�FUHDWHG�D�QHZ�YLRODWLRQ�RI�ODZ�

,Q�VXP��WKH�3UHVLGHQWªV�VWDWHPHQWV�WR�KLV�DLGHV�FRXOG�QRW�KDYH�REVWUXFWHG

MXVWLFH�DV�D�PDWWHU�RI�ODZ���7KHLU�OHJDO�GXW\�ZDV�WR�DQVZHU�WKH�SURVHFXWRUªV

TXHVWLRQV�DQG�WR�WHOO�WKH�WUXWK�KRQHVWO\�DV�WKH\�NQHZ�LW��DQG�WKH�3UHVLGHQWªV

FRPPHQWV�LQ�QR�FRQFHLYDEOH�ZD\�DIIHFWHG�WKDW�GXW\�

7KH�2,&�VXJJHVWV�WKDW�WKH�3UHVLGHQWªV�GHOD\�LQ�DFNQRZOHGJLQJ�D�UHODWLRQVKLS

ZLWK�0V��/HZLQVN\�VRPHKRZ�FRQWULEXWHG�WR�DQ�REVWUXFWLRQ�RI�MXVWLFH�EHFDXVH�LW

DIIHFWHG�KRZ�WKH�SURVHFXWRUV�ZRXOG�FRQGXFW�WKH�LQYHVWLJDWLRQ���7KLV�FODLP�LV

XQIRXQGHG��DV�D�PDWWHU�RI�ODZ���7KH�3UHVLGHQW�KDG�QR�OHJDO�REOLJDWLRQ�WR�DSSHDU
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EHIRUH�WKH�JUDQG�MXU\�DEVHQW�FRPSXOVLRQ�DQG�HYHU\�UHDVRQ�QRW�WR�GR�VR��JLYHQ�WKH

2,&ªV�WDFWLFV��LOOHJDO�OHDNLQJ��DQG�PDQLIHVW�LQWHQW�WR�FDXVH�KLP�GDPDJH�
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$OOHJDWLRQ�;,����$EXVH�RI�3RZHU

$V�WKH�2IILFH�RI�,QGHSHQGHQW�&RXQVHO�LWVHOI�DFNQRZOHGJHV��$FWV�DW������IURP

WKH�YHU\�EHJLQQLQJ��LWV�LQYHVWLJDWLRQ�ZDV�IRFXVHG�RQ�WKH�SURVSHFW�WKDW�WKH

LQIRUPDWLRQ�LW�ZDV�JDWKHULQJ�ZRXOG�EH�WUDQVPLWWHG�WR�WKH�&RQJUHVV���,W�LV�LQ�WKLV

FRQWH[W��ZLWK�WKH�WKUHDW�RI�LPSHDFKPHQW�RQ�WKH�KRUL]RQ��WKDW�WKH�2,&ªV�ODVW

DOOHJDWLRQ�RI�DQ�DEXVH�RI�SRZHU�PXVW�EH�MXGJHG�

7KH�2,&�EHJLQV�ZLWK�WKH�FKDUJH�WKDW�WKH�3UHVLGHQWªV�IDOVH�GHQLDO�WKDW�KH�KDG

DQ�LPSURSHU�UHODWLRQVKLS�ZLWK�0V��/HZLQVN\����VRPHWKLQJ�WKDW�KH�KDV�QRZ�DGPLWWHG

DQG�DSRORJL]HG�IRU����ZDV�LWVHOI�DQ�DEXVH�RI�SRZHU�EHFDXVH�LW�VHUYHG�WR�GHFHLYH�WKH

$PHULFDQ�SHRSOH���,PSOLFLW�LQ�WKLV�FKDUJH�LV�WKH�QRWLRQ�WKDW�DQ\�RIILFLDO��LQ�DQ\

EUDQFK�RI�WKH�JRYHUQPHQW��ZKR�PDNHV�D�SXEOLF�VWDWHPHQW�DERXW�KLV�RZQ�FRQGXFW��RU

LQGHHG�DQ\�RWKHU�PDWWHU��WKDW�LV�QRW�WUXH�PD\�EH�UHPRYHG�IURP�RIILFH���,W�ZRXOG

IROORZ��WKHUHIRUH��WKDW�QR�RIILFLDO�FRXOG�PRXQW�D�GHIHQVH�WR�LPSHDFKPHQW��RU�WR�HWKLFV

FKDUJHV��RU�WR�D�FULPLQDO�LQYHVWLJDWLRQ�ZKLOH�UHPDLQLQJ�LQ�RIILFH��IRU�DQ\WKLQJ�RWKHU

WKDQ�DQ�LPPHGLDWH�DGPLVVLRQ�RI�JXLOW�ZLOO�QHFHVVDULO\�EH�PLVOHDGLQJ�

,Q�WKH�)HGHUDOLVW�3DSHUV��$OH[DQGHU�+DPLOWRQ�GHVFULEHG�DEXVH�RI�SRZHU�DV

WKH�§FRUUXSW�XVH�RI�WKH�RIILFH�IRU�SHUVRQDO�JDLQ�RU�VRPH�RWKHU�LPSURSHU�SXUSRVH�¨

7ZHQW\�IRXU�\HDUV�DJR��3UHVLGHQW�1L[RQªV�IDOVH�VWDWHPHQWV�WR�WKH�SXEOLF�DQG�WR�WKH

FRXUWV��ZKLFK�ZHUH�SDUW�RI�D�VFKHPH�WR�REVWUXFW�MXVWLFH�WKURXJK�WKH�SHUMXU\�RI�KLV

VHQLRU�VWDII��WKURXJK�SD\RIIV�WR�FULPLQDO�GHIHQGDQWV��DQG�WKURXJK�XVH�RI�WKH�&HQWUDO

,QWHOOLJHQFH�$JHQF\��&,$��WR�WKZDUW�DQ�)%,�LQYHVWLJDWLRQ�LQWR�FULPHV�LQ�ZKLFK�KH

ZDV�LQYROYHG��ILW�VTXDUHO\�ZLWKLQ�WKDW�GHILQLWLRQ���0HUHO\�WR�GHVFULEH�WKDW�FRQGXFW
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PDNHV�FOHDU�KRZ�GLIIHUHQW�LW�LV�IURP�WKDW�RI�3UHVLGHQW�&OLQWRQ�DQG�KRZ�IDU�WKH�2,&

KDV�EHHQ�ZLOOLQJ�WR�JR�WR�V\QWKHVL]H�LWV�FKDUJHV�RI�LPSHDFKDEOH�FRQGXFW�

7KH�PDQLIHVW�GHVLUH�WR�FUHDWH�LPSURSULHWLHV�ZKHUH�QRQH�H[LVW�DQG�WR

WUDQVIRUP�SHUVRQDO�PLVFRQGXFW�LQWR�LPSHDFKDEOH�RIILFLDO�PDOIHDVDQFH�LV�HYLGHQW�DOVR

LQ�WKH�2,&ªV�FODLP�WKDW�WKH�3UHVLGHQWªV�DVVHUWLRQ�RI�H[HFXWLYH�SULYLOHJH�ZDV�VRPHKRZ

XQODZIXO���2GGO\�HQRXJK��WKH�2,&�ILQGV�DEXVH�RI�SRZHU�ERWK�LQ�WKH�DVVHUWLRQ�RI�WKH

SULYLOHJH�DQG�LWV�ZLWKGUDZDO����VXUHO\�HYLGHQFH�RI�DQ�RYHUZURXJKW�LPDJLQDWLRQ�RU�RI

D�FRQFHLW�WKDW�DQ\�OHJDO�SRVLWLRQ�RWKHU�WKDQ�WKH�2,&ªV�LV�SUHVXPSWLYHO\�REVWUXFWLYH�

,Q�WUXWK��WKH�2,&ªV�GHFLVLRQ�WR�LQYDGH�WKH�FRQILGHQWLDO�UHODWLRQVKLS�EHWZHHQ�WKH

3UHVLGHQW�DQG�KLV�PRVW�VHQLRU�DGYLVRUV�DQG�ODZ\HUV�ZDV�XQSUHFHGHQWHG���,W�UHIOHFWV

D�SDWHQW�DEXVH�RI�DXWKRULW\�E\�WKH�2,&�DQG�D�ZKROHVDOH�DEDQGRQPHQW�RI�DQ\

SURVHFXWRULDO�MXGJPHQW�LQ�D�FDPSDLJQ�WR�SUHYHQW�WKH�3UHVLGHQW�IURP�FRQVXOWLQJ

PHDQLQJIXOO\�ZLWK�KLV�DGYLVRUV���$W�ERWWRP��WKH�,QGHSHQGHQW�&RXQVHO�VHHPV�WR

EHOLHYH�WKDW��PHUHO\�EHFDXVH�KH�FKRRVHV�WR�VHHN�FRQILGHQWLDO�LQIRUPDWLRQ�IURP�WKH

2IILFH�RI�WKH�3UHVLGHQW��WKH�3UHVLGHQW�PD\�QRW�FRQWHVW�WKDW�GHPDQG�ZLWKRXW�ULVNLQJ

D�FKDUJH�WKDW�KH�LV�DEXVLQJ�KLV�SRZHU�

5HDGLQJ�WKH�2,&ªV�5HIHUUDO��RQH�ZRXOG�QHYHU�NQRZ�ZKLFK�SDUW\�WR�WKH

H[HFXWLYH�SULYLOHJH�OLWLJDWLRQ�ZDV�ULJKW�DQG�ZKLFK�ZDV�ZURQJ�RQ�WKH�EDVLF�TXHVWLRQ

ZKHWKHU�WKH�SULYLOHJH�DSSOLHG�WR�WKH�FRPPXQLFDWLRQV�WKH�2,&�ZDV�VHHNLQJ�WR�REWDLQ�

,Q�WKH�'LVWULFW�&RXUW��WKH�2,&�WRRN�WKH�SRVLWLRQ�WKDW�H[HFXWLYH�SULYLOHJH�ZDV�VLPSO\

LQDSSOLFDEOH�LQ�WKH�IDFH�RI�LWV�JUDQG�MXU\�VXESRHQD�EHFDXVH�WKH�FRPPXQLFDWLRQV�DW

LVVXH�UHODWHG�WR�WKH�3UHVLGHQWªV�SULYDWH�FRQGXFW��EXW�&KLHI�-XGJH�-RKQVRQ�UHMHFWHG

WKDW�FODLP�RXW�RI�KDQG���,Q�UH�*UDQG�-XU\�3URFHHGLQJV�������8�6��'LVW��/H[LV�����
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�'�'�&����������$VWRXQGLQJO\��KRZHYHU��WKH�2,&�VLPSO\�UHSHDWV�WKDW�FODLP�LQ�WKH

5HIHUUDO��$FWV�DW������ZLWK�QR�DFNQRZOHGJHPHQW�WKDW�WKH�FRXUW�DJUHHG�ZLWK�WKH

:KLWH�+RXVH�WKDW�WKH�SULYLOHJH�KDG�EHHQ�SURSHUO\�DVVHUWHG���

0RUH�LPSRUWDQWO\��WKH�2,&ªV�DEXVH�RI�SRZHU�DOOHJDWLRQ�PXVW�QHFHVVDULO\�UHVW

RQ�WKH�DVVXPSWLRQ�WKDW�WKH�3UHVLGHQW�LQLWLDWHG�WKH�H[HFXWLYH�SULYLOHJH�FODLP�ZLWK

LQWHQW�WR�LPSHGH�WKH�2,&ªV�LQYHVWLJDWLRQ���<HW��WKH�UHFRUG�LV�FOHDU�WKDW�LW�ZDV�RQO\

DIWHU�H[WHQVLYH�QHJRWLDWLRQV�LQ�ZKLFK�WKH�:KLWH�+RXVH�RIIHUHG�WR�PDNH�DYDLODEOH�WR

WKH�2,&�IDFWXDO�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�3UHVLGHQWªV�FRQGXFW�DQG�KDG�LWV�RIIHU

UHMHFWHG�RXW�RI�KDQG��WKDW�WKH�:KLWH�+RXVH�&RXQVHO�QRWLILHG�WKH�3UHVLGHQW�RI�WKH

2,&ªV�GHPDQGV��H[SODLQHG�WKH�IDLOHG�DFFRPPRGDWLRQ�HIIRUW��DQG�UHFRPPHQGHG�WKDW

KH�LQYRNH�WKH�SULYLOHJH���&RXQVHO�JDYH�WKDW�DGYLFH�EHFDXVH�KH�EHOLHYHG�LW�LPSRUWDQW

WR�SURWHFW�WKH�FRQVWLWXWLRQDO�LQWHUHVWV�RI�WKH�SUHVLGHQF\���7KXV��WKH�3UHVLGHQWªV

GHFLVLRQ�WR�FODLP�SULYLOHJH�ZDV�QRW�WKH�UHVXOW�RI�KLV�RZQ�LQLWLDWLYH��PXFK�OHVV�RI�DQ\

LQWHQW�WR�REVWUXFW�WKH�JUDQG�MXU\�LQYHVWLJDWLRQ��EXW�UDWKHU�ZDV�WKH�UHVXOW�RI�KLV

&RXQVHOªV�DGYLFH���

�������������������������������������������
��� -XGJH�-RKQVRQ�WKHQ�DVNHG�WKH�2,&�WR�PDNH�D�VKRZLQJ�RI�LWV�QHHG�IRU�WKH

LQIRUPDWLRQ�DQG�IRXQG�WKDW�WKDW�VKRZLQJ�ZDV�VXIILFLHQW�WR�RYHUFRPH�WKH
SULYLOHJH���$W�WKDW�SRLQW��WKH�:KLWH�+RXVH�HOHFWHG�QRW�WR�SXUVXH�WKH�LVVXH�DV
WR�WKH�QRQ�ODZ\HU�DGYLVRUV��DQG�WKH\�WHVWLILHG�DW�OHQJWK�EHIRUH�WKH�JUDQG�MXU\�

��� 6LPLODUO\��WKH�2,&�PLVOHDGV�WKH�&RQJUHVV�DQG�WKH�SXEOLF�E\�EODPLQJ�WKH
3UHVLGHQW�IRU�SXUVXLQJ�DQ�DSSHDO�IURP�UXOLQJV�RI�WKH�'LVWULFW�&RXUW�LQYROYLQJ
H[HFXWLYH�SULYLOHJH�FODLPV�E\�ODZ\HUV�LQ�WKH�:KLWH�+RXVH�&RXQVHOªV�2IILFH���,W
GRHV�VR�ZLWKRXW�DFNQRZOHGJLQJ�WKH�IDFW�WKDW�:KLWH�+RXVH�&RXQVHO�KDG
LQIRUPHG�,QGHSHQGHQW�&RXQVHO�6WDUU��LQ�D�OHWWHU�GDWHG�6HSWHPEHU����WKDW
WKRVH�DSSHDOV�KDG�EHHQ�WDNHQ�RQO\�WR�SUHVHUYH�DQ�LVVXH�UDLVHG�IRU�WKH�ILUVW
WLPH�E\�WKH�&RXUW�RI�$SSHDOV�LQ�D�UHFHQW�RSLQLRQ�GHDOLQJ�ZLWK�WKH�DWWRUQH\�
FOLHQW�SULYLOHJH�
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(YHQ�PRUH�HJUHJLRXVO\�PLVOHDGLQJ�LV�WKH�FODLP�WKDW�WKH�3UHVLGHQW�DEXVHG�KLV

SRZHU�E\�§DFTXLHVFLQJ¨�LQ�WKH�HIIRUWV�RI�WKH�6HFUHW�6HUYLFH�WR�DVVHUW�D�SURWHFWLYH

IXQFWLRQ�SULYLOHJH���)LUVW��WKH�2,&�FKDUDFWHUL]HV�WKDW�DVVHUWLRQ�DV�IULYRORXV�HYHQ

WKRXJK�LW�UHIOHFWHG�WKH�MXGJPHQW�RI�WKH�ODZ�HQIRUFHPHQW�SURIHVVLRQDOV�FKDUJHG�ZLWK

SURWHFWLQJ�WKLV�DQG�IXWXUH�SUHVLGHQWV�DQG�ZDV�VXSSRUWHG�E\�3UHVLGHQW�%XVK���

)XUWKHU��WKH�2,&�FKDUJHV�WKH�3UHVLGHQW�ZLWK�DEXVLQJ�KLV�SRZHU�GHVSLWH�WKH�IDFW�WKDW

WKH�2,&�NQHZ�WKDW�KH�KDG�QRWKLQJ�WR�GR�ZLWK�WKH�GHFLVLRQ�WR�DVVHUW�WKH�SULYLOHJH�RU

WR�SXUVXH�WKH�DSSHDO�IURP�-XGJH�-RKQVRQªV�GHFLVLRQ���,QGHHG��WKH�2,&�LWVHOI�KDG

DUJXHG��LQ�FRQWHVWLQJ�WKH�FODLP�RI�WKH�6HFUHW�6HUYLFH�LQ�WKH�GLVWULFW�FRXUW��WKDW�WKH

IDLOXUH�RI�WKH�3UHVLGHQW�WR�LQYROYH�KLPVHOI�LQ�WKH�PDWWHU�ZDV�LWVHOI�D�UHDVRQ�IRU�WKH

FRXUW�WR�UHMHFW�WKH�6HUYLFHªV�FODLP���7KH�2,&�FDQQRW�KDYH�LW�ERWK�ZD\V�

/DVW��WKH�2,&�FKDUJHV�WKDW�LW�ZDV�DQ�DEXVH�RI�SRZHU�IRU�WKH�3UHVLGHQW��DW�D

WLPH�ZKHQ�ERWK�KLV�SHUVRQDO�DQG�RIILFLDO�LQWHUHVWV�ZHUH�LQ�WKH�EDODQFH��QRW�WR�WHVWLI\

EHIRUH�WKH�JUDQG�MXU\�XQWLO�$XJXVW����VXUHO\�D�FODLP�WKDW�PXVW�DVWRXQG�ODZ\HUV�DQG

OD\PHQ�DOLNH���&RXOG�WKH�2,&�WUXO\�EH�WDNLQJ�WKH�SRVLWLRQ�WKDW�DQ\�JRYHUQPHQW

RIILFLDO�ZKR�LV�WKH�VXEMHFW�RI�D�FULPLQDO�LQYHVWLJDWLRQ�PXVW�LPPHGLDWHO\�FRPH

IRUZDUG�DQG�WHVWLI\�DW�D�SURVHFXWRUªV�ZKLP�RU�ULVN�LPSHDFKPHQW"��7R�VWDWH�WKH

TXHVWLRQ�LV�WR�DQVZHU�LW�

&21&/86,21

�������������������������������������������
��� 7KH�2,&�DOVR�DUJXHV�WKDW�&KLHI�-XVWLFH�5HKQTXLVWªV�GHFLVLRQ�WR�GHQ\�D�VWD\

UHIOHFWV�D�MXGJPHQW�WKDW�WKH�6HUYLFHªV�FODLP�ZDV�IULYRORXV��EXW�IDLOV�WR�GLVFORVH
WKDW�WKH�&KLHI�-XVWLFH�VSHFLILFDOO\�OHIW�RSHQ�WKH�SURVSHFW�WKDW�WKH�&RXUW�ZRXOG
GHFLGH�WR�KHDU�DQ�DSSHDO�RQ�WKH�PHULWV�
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,W�KDV�FRPH�GRZQ�WR�WKLV�

$IWHU�IRXU�\HDUV��VFRUHV�RI�)%,�DJHQWV��KXQGUHGV�RI�VXESRHQDV��WKRXVDQGV�RI

GRFXPHQWV��DQG�WHQV�RI�PLOOLRQV�RI�GROODUV���$IWHU�KLULQJ�ODZ\HUV��DFFRXQWDQWV��,56

DJHQWV��RXWVLGH�FRQVXOWDQWV��ODZ�SURIHVVRUV��SHUVRQDO�FRXQVHO��HWKLFV�DGYLVHUV��DQG�D

SURIHVVLRQDO�SXEOLF�UHODWLRQV�H[SHUW���$IWHU�LPSDQHOLQJ�JUDQG�MXULHV�DQG�OHDVLQJ

RIILFH�VSDFH�LQ�WKUHH�MXULVGLFWLRQV��DQG�LQYHVWLJDWLQJ�YLUWXDOO\�HYHU\�DVSHFW�RI�WKH

3UHVLGHQWªV�EXVLQHVV��ILQDQFLDO��SROLWLFDO��RIILFLDO�DQG��XOWLPDWHO\��SHUVRQDO�OLIH��WKH

2IILFH�RI�,QGHSHQGHQW�&RXQVHO�KDV�SUHVHQWHG�WR�WKH�+RXVH�D�5HIHUUDO�WKDW�QR

SURVHFXWRU�ZRXOG�SUHVHQW�WR�DQ\�MXU\�

7KH�3UHVLGHQW�KDV�DGPLWWHG�KH�KDG�DQ�LPSURSHU�UHODWLRQVKLS�ZLWK�0V�

/HZLQVN\���+H�KDV�DSRORJL]HG���7KH�ZURQJIXOQHVV�RI�WKDW�UHODWLRQVKLS�LV�QRW�LQ

GLVSXWH���$QG�\HW�WKDW�UHODWLRQVKLS�LV�WKH�UHOHQWOHVV�IRFXV�RI�YLUWXDOO\�HYHU\�SDJH�RI

WKH�2,&ªV�5HIHUUDO�

,Q�����SDJHV��WKH�5HIHUUDO�PHQWLRQV�:KLWHZDWHU��WKH�IDLOHG�ODQG�GHDO�ZKLFK

RULJLQDWHG�LWV�LQYHVWLJDWLRQ��WZLFH���,W�QHYHU�RQFH�PHQWLRQV�RWKHU�LVVXHV�LW�KDV�EHHQ

LQYHVWLJDWLQJ�IRU�\HDUV����PDWWHUV�FRQFHUQLQJ�WKH�ILULQJ�RI�HPSOR\HHV�RI�WKH�:KLWH

+RXVH�WUDYHO�RIILFH�DQG�WKH�FRQWURYHUV\�VXUURXQGLQJ�WKH�)%,�ILOHV���%\�FRQWUDVW��WKH

LVVXH�RI�VH[�LV�PHQWLRQHG�PRUH�WKDQ�����WLPHV��LQ�WKH�PRVW�JUDSKLF��VDODFLRXV�DQG

JUDWXLWRXV�PDQQHU�

7KH�2IILFH�RI�,QGHSHQGHQW�&RXQVHO�LV�DVNLQJ�WKH�+RXVH�RI�5HSUHVHQWDWLYHV�WR

XQGHUWDNH�LWV�PRVW�VROHPQ�DQG�FRQVHTXHQWLDO�SURFHVV�VKRUW�RI�GHFODULQJ�ZDU��WR

UHPRYH�D�GXO\��IUHHO\�DQG�IDLUO\�HOHFWHG�3UHVLGHQW�RI�WKH�8QLWHG�6WDWHV�EHFDXVH�KH

KDG����DV�KH�KDV�DGPLWWHG����DQ�LPSURSHU��LOOLFLW�UHODWLRQVKLS�RXWVLGH�RI�KLV�PDUULDJH�
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+DYLQJ�VXFK�D�UHODWLRQVKLS�LV�ZURQJ���7U\LQJ�WR�NHHS�VXFK�D�UHODWLRQVKLS�SULYDWH�

ZKLOH�XQGHUVWDQGDEOH��LV�ZURQJ���%XW�VXFK�DFWV�GR�QRW�HYHQ�DSSURDFK�WKH

&RQVWLWXWLRQDO�WHVW�RI�LPSHDFKPHQW����§WUHDVRQ��EULEHU\��RU�RWKHU�KLJK�FULPHV�DQG

PLVGHPHDQRUV�¨

7KH�IRXQGHUV�ZHUH�ZLVH�WR�VHW�VXFK�D�KLJK�VWDQGDUG��DQG�ZHUH�ZLVH�WR�YHVW

WKLV�DZHVRPH�DXWKRULW\�LQ�WKH�KDQGV�RI�WKH�PRVW�GHPRFUDWLF�DQG�DFFRXQWDEOH�EUDQFK

RI�RXU�*RYHUQPHQW��DQG�QRW�LQ�WKH�KDQGV�RI�XQDFFRXQWDEOH�SURVHFXWRUV�

:H�KDYH�VRXJKW�LQ�WKLV�,QLWLDO�5HVSRQVH�WR�EHJLQ�WKH�SURFHVV�RI�UHEXWWLQJ�WKH

2,&ªV�FKDUJHV�DJDLQVW�WKH�3UHVLGHQW����FKDUJHV�OHJDO�H[SHUWV�KDYH�VDLG�ZRXOG�QRW

HYHQ�EH�EURXJKW�DJDLQVW�D�SULYDWH�FLWL]HQ���7KH�3UHVLGHQW�GLG�QRW�FRPPLW�SHUMXU\�

+H�GLG�QRW�REVWUXFW�MXVWLFH���+H�GLG�QRW�WDPSHU�ZLWK�ZLWQHVVHV���$QG�KH�GLG�QRW

DEXVH�WKH�SRZHU�RI�WKH�RIILFH�RI�WKH�3UHVLGHQF\�


